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CONSTI TUTI ONAL LAW

Ay has been enpl oyed as a recepti oni st at A-1 Busi ness | ocat ed
in Little Rock, Arkansas, for seven years. Her desk is |ocated
i mmedi ately i nside the front door of the busi ness and she greets all
persons entering the busi ness. Any has a confortablerollingchair in
whichtosit. One day, the back to Any’ s chair breaks, | eaving her
with only a rolling stool with no back.

Every Monday for four weeks, Any conpl ai ns t o her supervi sor t hat
t he back t o her chair has broken and she i s unconfortable sitting all
day on arolling stool. The chair is not repaired. On the fifth
Monday after her chair breaks, Amy prepares a poster whichreads: “lI am
st andi ng up because A-1 Business will not fix nmy broken chair.” Any
t apes the poster tothe front of her desk and stands up all norningto
greet persons comng intothe business. At 11:00 a.m, the president
of A-1 Business calls Any to his office and says: “| have read your
sign. Youarefired. Youw !l not have a gri evance hearing. W w ||
mai | your final check to you.”

Any is furious and calls your lawofficetoask youtofile suit
agai nst A-1 Business for violationof her Constitutional rights. You

nmust di scuss with Amy the Constitutional rights which may have been



vi ol at ed and t he chances of success on filing suit based on t hose

Constitutional rights.

Question |: Di scuss the Constitutional rights which may have been
violated with respect to Any’'s firing.

Question |1: Di scuss whether Amy will succeed or fail in her
assertion of each of those Constitutional rights.
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Question 1

None of Amy’s constitutional rights has been viol at ed because her
constitutional rights are rights against the governnment and A-1
Busi ness, as a private entity, can not vi ol ate her constitutional
rights. Nonethel ess, two potential constitutional violations exist:
(1) violation of Any’s First Amendnent right to free speech, and (2)
violation of her constitutional rights to procedural due process.

The Fi rst Anmendnment prohi bits excess governnment restrictiononfree
speech. And, in general, the First Amendnent prohibits gover nment
enpl oyers fromdi sm ssi ng enpl oyees based upon their speech. Speech
includes wittenwords. Thus, Any’s poster proclai mng her frustration
over her enployer’s failuretorepair her chair i s appropriately speech
and coul d be potentially protected speech. However, A-1 Business is a
private enpl oyer. Accordingly, Any does not have any First Anendnent
rights vis-a-vis her private enployer, A-1 Business.

The constitution provides certain procedural due process rights. |If
t he gover nment deprives soneone of their life, Iiberty or property, it
nmust provi de appropri at e procedures associ ated with this deprivation.
I n determ ni ng the appropri ate procedures, the right at stake, the
val ue of the procedurein protectingthat right, and the costs of the
procedurerelativetoits val ue nust be considered. Inthe present
case, Any has beenfired. Parties that have alegal entitlenent tothe
enpl oynment, such as tenured enpl oyees, have a property interest in
their jobs. Here, Any does not have such aninterest. Anyis an at-
wi | | enpl oyee and thus i s not consi dered to have a property interest in
her job. Therefore, Any’ s being deni ed a gri evance heari ng does not
deprive her of her procedural due process rights. Moreover, the fact
that A-1 is a private enployer, as opposed to an agent of the
governnment, further underm nes any potential for an alleged
constitutional violationbecause these violationsarelimtedtothe
governnment itself.

Question I

Amy will fail in her assertion that A-1 Business violated her
constitutional rights because these protections are rights agai nst the
governnent and A-1 Businessis aprivateentity, not affiliatedw th
t he governnment. Accordingtothe facts provided, A-1 Businessis a



private entity wi t hout any i nvol vement wit h t he governnment. Hence, Any
does not have any constitutional rights against A-1 Business,
irrespective of the egregiousness of A-1's behavior.
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CONTRACTS

Jean G | bert, a divorcee, owned a snal | dom no parl or/pub | ocat ed
on the outskirts of town for about 15 years. She enpl oyed four staff
peopl e, including a bartender, Ji nbo, and a cook, Sam She served
beer, only after 4:30 p.m

Samsuddenly | eft town. Jean ran want ads for a newcook over a
nmont h. No one appl i ed, perhaps because her hourly wages were | ess t han
the fast food restaurants in m d-town.

One day, atall, rugged stranger, Billy Don, drove into town and
st opped at the pub. He struck up a conversationw th Jean, tal ked his
way i nto t he ki tchen, denonstrated his burger skills, and was pronptly
hired for $6.00 an hour. Billy Dondidwell inthe kitchenin the next
nont h and requested that Jean enter into a contract with him He
whi pped out at hree-page, two-year contract that provi ded that he woul d
be pai d $15. 00 an hour, that he woul d cook only si x hours a day, that
he had sol e authority to hireandfire all enpl oyees, and t hat he woul d
have the responsibility to handl e payroll. The contract provided for
an automatic optionto renewfor another two years solely at Billy
Don’ s di scretion and required Jean to submt any di sputes to bi ndi ng

arbitration by an arbitrator chosen by Billy Don, although Billy Don



coul d, according tothe contract, pursue an acti on agai nst Jeanin
court.

Jean, a hi gh school dropout, di scussed the docunent over a gane
of domnos with Billy Don. Jinbo was cl eaning up at the bar and
overheard the entire conversation. Jean explainedto Billy Don that
she couldn’ t afford to pay hi m$15. 00 an hour until she coul d nove to
a better location in the center of town and i nprove her busi ness.
Bi |l Iy Don sai d no probl em just pay hi m$8. 00 an hour until then and
pay his car i nsurance for the next two years. Jean won t he gane of
dom nos and signed the docunent.

Two nonths later Billy Don found a newl ocation for the pub onthe
town square. Jean enteredintoacontract, planningtorel ocatethe
pubintwo nmonths. Billy Don then began payi ng hi nsel f $20. 00 an hour.

Jeans’ s busi ness dropped to atrickle. One nonth |ater Jean
t al ked t o her account ant who advi sed her that she was broke. She fired
Billy Don the next day and refused to pay his car i nsurance or any
money. She also wants to cancel the real estate contract.

Jean conmes to you for advice about all of the contracts.
A. Does Billy Don have a valid breach of contract acti on agai nst

Jean? Explainfully the basis for your opini on and what danages,

if any, that he may be entitled to.

B. Can Billy Don force Jeaninto arbitration over their dispute?
Expl ain the basis for your opinion.

C. WIIl Jinmbo' s testinony helpBilly Doninany way? Expl ai n your
reasoning fully.

D. What acti on woul d you advi se Jean to t ake about her real estate



contract and why?
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(A) Thefirst questionto ask andissue is whether therewas avalid
contract, andif so, was there a breach of contract by Jean agai nst
Billy Don. Acontract requires offer, acceptance, consi derati on and
mutual ity of obligationin Arkansas. Miutuality of obligation was
| acki ng inrespect to one part of the contract di scussed in B. But
| et’ s assune the contract is valid. There was an offer made by Billy
Don, whichwas inwiting as required by the Statute of Frauds dueto
the fact that the contract coul d not be perfornmed wi thin one year (2
year contract). There was al so accept ance by Jean as evi denced by her
signature on the contract and consi deration fl owed fromboth parti es,
i.e. the applicabl e wage and terns of the contract by Jean for cook
servi ces and managenent by Billy Don. The oral nodification of $8. 00
per hour plus paynment of car insurance for two years is not valid. Any
nodi ficationto an agreenent which falls under the Statute of Frauds
must also be in witing.

Assuming the validity of the contract as witten, Billy Don first
breached t he contract by payi ng hi nsel f $20. 00 per hour. This was
above and beyond the $15.00 per hour agreed upon in the witten
instrunent. The existence of the oral nodification my be evidence
t hat t he actual contract agreenent was not a conplete integration, and
par ol evidence may be used to explainthe nodification. Thisw || be
di scussed further in C

The anmount of damages possible for Billy Don for the breach, if
the contract is evenvalid, will be his expectationinterest mnusthe
amount of mtigationhew |l berequiredto attenpt toreceive. Billy
Don had an expectationinterest of $15. 00 per hour six hours a day for
two years. This anmount nmay be recoverabl e m nus t he anount of fset for
hi s breach of payi ng hinself $20. 00 per hour for a nmonth and m nus
mtigation. Billy Don has aduty totry and recei ve conpar abl e pay for
conpar abl e work and thi s amount wil | of fset any potenti al damages if
the contract is itself valid.

(B) Billy Don cannot force Jeaninto arbitration over the di spute.
At issueis whether nutuality of obligations exist betweenthe parties.
Mutual ity of obligations requires that each party be af forded t he sane
m rror obligations to one anot her and have t he sanme et hod of redress.
Here, Jean has noright tocivil action but nust submt to arbitration.
The sanme right/limtation does not flow fromBilly Don.



(O Jinbo' stestinony will probably be all owed by ci rcunventi ng parol
evi dence. Parol evidence, or outside evidencetothe witten agreenent
may be adm tted only toresol ve an anbiguity or i f the docunent i s not
aconpleteintegration. Billy Don may assert that the docunent was not
a conplete integration in that there was intended to be an oral
modi fication. As stated earlier though, the nodificationnust bein
writing.

(D) Jeanwill nost |ikely be stuck with her real estate contract,
unl ess she agrees inpossibility to perform because she is broke.
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CRI M NAL LAW AND PROCEDURE

M D. Harnful was charged by crim nal i nformati on wi th one count
each of ki dnappi ng and rape. The charges stemed fromt he abducti on of
an 11 year old girl in Septenber 1999. The informationwas fil ed and
the court appointed Al Disher to represent Harnful. At that tine
Har nf ul entered a pl ea of not guilty by reason of nental di sease or
defect and requested a nental evaluation. Disher continued to
represent Harnful throughout a nunber of pre-trial hearings, and at a
hearing i n June, 2000, Di sher announced that they were ready for trial,
whi ch was schedul ed for August 7, 2000. On August 4, 2000, however,
Harnful filedaletter withthe Crcuit derkin whichhe declaredthat
he had fired Di sher, his public defender, for aconflict of interest
and di sagreenent over trial and case nanagenent, and requested that the
court appoint hima different public defender.

Harnful’ s jury trial began on August 7, 2000. That norni ng,
Har nful ’ s publ i c def ender nenti oned Harnful s  etter and noted t hat t he
court had i ndi cat ed by order back to Harnful that he either had to use
t he publ i c def ender he was assi gned or represent hinself. D sher al so
sai d t hat Harnful had indicated that what he’dlike to do, if at all
possi bl e since heisunfamliar withvoiredire, is for Disher tosit

inandassist inthejury selectionandthen hewuldliketorepresent



hi nsel f

in open court with the jury.

Does Harnful have a right to a public defender of his
choice? Discuss and state whether the court commtted
reversible error when it refused to appoint a public
def ender of Harnful’'s choice.

Does Harnful have a right to counsel under the | aw of
Arkansas or the U S. constitution? Ildentify the |egal
principleor any constitutional provisionthat referstoa
crimnal defendant’s right to counsel.

Can a crim nal defendant wai ve counsel ? |If your answer is
yes, pl ease state the | egal test that determ nes whet her
t her e has been wai ver of counsel by a cri m nal defendant.
| f your answer i s no, pleaseidentify any |legal authority
t hat prohibits a crim nal defendant fromhandl i ng hi s/ her
trial.
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M D. Harnful’s right to counsel.

1. No. Harnful does not have a right to a public defender of his
choi ce, although he does have a right to counsel in a crimnal
proceedi ng which couldresult inaprisontermof one year or nore.
Ki dnappi ng and rape are both fel oni es which could result in prison
terms of greater than one year.

The i ssue i s whet her the court conmtted reversible error inHarnful’s
trial by refusingto appoint anewpublic defender three days before
trial was to begin. Accordingtothe facts of the question, Harnf ul
cited reasons for which he fired D sher and nerely requested t he court
appoint himadifferent public defender, not necessarily one of his
choi ce. Reversibleerror is created when ajudge nmakes a deci sion,
usual ly | ater determ ned to be outside his discretion, whichmaterially
affected the outconme of thetrial. Harm ess error occurs when the
j udge makes a decisioninthe course of thetrial whichreally would
not affect the outconme of thetrial had he made a di fferent decisionin
t he issue.

I nthe present case, Harnful requested different counsel three days
prior tothe start of thetrial. Harnful al so has as one of hisrights
as acrimnal defendant, theright to aspeedytrial, inArkansas, one
year fromthe date the charges were filed. VWhile we aren’t told
exact|y what date Harnful was charged, the crime occurred in Septenber,
1999. Assum ng he was charged i n Sept enber, 1999, his trial should
start no later than Septenber, 2000. In ruling agai nst appoi nti ng new
counsel , the judge may have consi dered such matters as Harnful ’ s ri ght
tospeedy trial, thevalidity of the reasons Harnful cited for firing
Di sher, whet her anot her public def ender was avai | abl e who coul d get up
to speed onthe caseinatinely manner, and the court’s cal endar.
However, theright toa speedy trial may not be considered violated if
t he def endant hi nsel f caused t he del ay. Arguably, Harnful’s request
for different counsel three days prior tothe start of trial coul d be
considered his own fault for delay when he did not object to his
counsel in June, 2000, when Di sher announced at pre-trial that they
wer e ready.

At any rate, when the judge denied the defendant’s request for
di fferent counsel, Harnful shoul d have preserved this for a possible
i ssue on appeal should he be convicted.



2. Yes, Harnful has aright to counsel under the Si xth Arendnent to
the U S. Constitution, appliedtothe State of Arkansas t hrough t he 14th
Amendnment . Under the Si xth Arendnent, a defendant, once chargedin a
crimnal matter which, if convicted, couldresult inaprisontermof
nor e t han one year, has the right to counsel to represent himher in
such matter. |f the defendant cannot afford representati on on his own,
the constitutional right requires the state to appoi nt counsel for
hi m her.

3. Yes, acrimnal defendant can wai ve hi s/ her right to counsel, just
as a defendant can wai ve any ot her right, (such as right to remain
silent, right toaspeedytrial, etc.). However, if the defendant does
wai ve such a right to counsel, the Court can hold the defendant
responsi bl e for the standard of representationthe court woul d have
provi ded.

I nthis case, however, it is questionablethat the court would all ow
t he crimnal defendant to handl e hi s/ her own def ense when t he def endant
intends torai se adefense of nental defect or nental disease. There
isclearly aquestion of whet her the defendant | acks the capacity to
knowi ngly and vol untarily waive his right to counsel, and whet her he
has the requi site capacity to defend hi nsel f, being heldto the sane
standard as counsel would. Thisis especiallytrueinthe case at bar

consi dering the hei nous crinme and t he severity of the possible penalty.

The Court coul d, however, allowthe defendant to act pro se, while
appoi nting an attorney to supervi se him raising any val i d obj ecti ons,

etc.
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PROPERTY
l.

M Greedy (“Greedy”) |eased Blackacre to Joe Deadbeat
(“ Deadbeat”), who erected a building onthe | and for a conveni ence
store and gas station. Anong ot her things, thelease provided that
“any i nprovenents pl aced on t he preni ses shal |l becone t he property of
Greedy upon the term nation of this | ease.”

VWhen Deadbeat had constructed his buil ding, Carel ess Petrol eum
Distributors, Inc. (“Careless”), asis al nost the uni formcomerci a
cust omi n Arkansas, suppl i ed Deadbeat wi th certai n equi prent to be used
i nconnectionwth the business (the “gas island”); includinga 6,000
gal I on under ground storage tank, a 24 foot by 32 f oot canopy, gasoline
di spensers (cal |l ed “gas punps” by t he public), and read-out equi pnent,
pl aced on t he servi ce counter insidethe buildi ng whichwouldallowthe
clerk to determ ne the cost of each patron’ s purchase w t hout goi ng out
and | ooki ng at the punps. The tank was placedinaten-foot holein
t he ground and connect ed by underground el ectri c cabl es and pi pes to
t he above- ground di spensers. The di spensers, inturn, were connected
by underground wires to t he read- out equi prment i nsi de. The canopy was
bol t ed t o and supported by two steel girders attached to a concrete pad

by bolts. The di spensers were connected by bolts anchored i nthe sane



concrete pad and to pipes leading to the tanks by a single coupling.

Deadbeat went broke and noved to California. Geedy seized
Carel ess’ equipnent claimng that it constituted fixtures and had
becone part of the realty he owned and t hat he owned it (the equi pnent)
pursuant to the fixtures doctrine and by virtue of his | ease with
Deadbeat .

Nei t her G eedy nor Carel ess had any know edge of the other’s claim
until after Greedy seized the property.

Carel ess sued Greedy for damages all eging that G eedy had
converted his equi pnment.

VWho wi ns? \Why?

[ nanswering the foll owi ng questions assune that all the deeds were
properly executed and, with the excepti on of the one deliveredtothe
Escrow Agent, properly delivered and tinely recorded.]

In 1996, Jimand | ma Wdow, a marri ed coupl e, obtai ned Bl ackacre and
Bl ueacre by a warranty deed which read, in part,
“...grant, bargain andsell toJimWdowand | ma Wdow, his

wi fe, grantees, the follow nglands in Hard Rock County,
Arkansas, to-wit:

Bl ackacre [properly descri bed] and Bl ueacre [properly
descri bed]

To have and to hol d unto the said Grantees and unto their
hei rs and assi gns forever, with all appurtenances t hereunto
bel ongi ng.”

Bl ackacre joi ned the county road on the north. Jimand | nma built



a house on the south hal f of Bl ackacre, built aroad, of sorts, tothe
house al ong t he east | i ne of Bl ackacre and t hen pl aced a fence across
t he nort h boundary of the south half of Bl ackacre. They al so put a
gate in the fence at the road.

The W dows sold the south half of Bl ackacre to Joe Bass by a
general warranty deed and noved to a nmuch better house on Bl ueacre.
The deed to Bass read, in part:

“...grant, bargain and sell to Joe Bass, G antee, the

fpl | owi ng descri bed | ands i n Hard Rock County, Arkansas, to-

wit:

The south one-half of Blackacre [properly described]

To have and to hol d unto the said G antee and unto his heirs

and assigns forever, with all appurtenances thereunto

bel ongi ng.”

The Wdows then enteredinto acontract for deedto sell the north
hal f of Bl ackacre to Joe Bob Jones. The agreenent, together with a
deed, was delivered to a |l ocal bank as an escrow agent to col |l ect
payments fromM . Jones until the | and becane paid for, at whichtine
t he deed was to be delivered to Jones. That deed excepted a road
easenment along the east border of the north half of Blackacre.

JimWdowdied inatragic auto crash in April, 1999. Afew
nonths later, 1. M Yankee thoroughly i nspected the north half of
Bl ackacre and | at er bought it fromJones on his representationthat
there were no | egal easenents across the property. Jones, Jones’
| awyer, and real estate agent tricked Imainto signinganewdeedto
Jones whi ch di d not except the road easenent. Jones, after making al |

payments required by the contract with the Wdows, conveyedto Yankee

by a deed which, |ikew se, did not except an easenent.



Yankee then barricaded the road to the Bass house.

Bass brings suit for atenporary and per manent i njuncti on agai nst
Yankee’ s bl ocki ng t he road. Yankee responds that thereis nothingin
her deed i nposi ng an easenent on her property and not hi ng i n Bass’ deed

granting an easenent.

1. VWho wi ns, why? Thoroughly discuss the issues.

2. | ma then di scovers that Jim w thout her know edge and
consent, before his death, conveyed an easenent to Max
Hol der across Bl ueacre which runs right through the m ddl e
of their newhouse. In asuit brought by | ra Wdow, agai nst
Hol der to enj oi n hi mfromusi ng t he easenent, who wi ns, why?

Thor oughly di scuss the issues.
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Fi xture - personal property attached to realty.

| . Because of the many i nterpretations of the word of i nprovenents the
court will followthe | aw based on fixtures doctrine. This wll
require each piece of equipnment to be | ooked at separately.

The general ruleisthat if the fixture can be renoved wi t hout
damage to the property it can be renoved. The noderntrendisto allow
renoval of fixtures which even cause damage to property and have
renmoving party repair the damage.

- 6000 gallon tank - Because the tank i s underground it cannot be
renoved wi t hout a |l ot of damage to the property so Greedy wi || probably
be allowed to keep it.

- canopy - Because i s can be unbol t ed and renoved w t hout danmagi ng t he
property Carel ess should be able to get the canopy back.

- gas di spensers - sane as canopy - Can be renoved wi t hout danmage to
property so Carel ess can get gas di spensers back.

- read out equi pment - | don’t believethis wouldqualify as fixture
because not connectedtorealty. But evenif it isafixture Carel ess
woul d be able to recover because of ease of renoval.

1. The easiest way for Bass to winis on a theory of an inplied
easenent by necessity. Wen a property owner divi des a singl e pi ece of
property wth onlyone access to get to the property which crosses the
front 2thereis aninpliedeasenent. The facts do not i ndicate any
ot her way for Bass to get to his property. In addition Yankee was put
on constructive notice of the easenent when he i nspected t he property.

| ma Wi ns agai nst Max. | ma and Ji mtook as tenants by the entirety
because the deed nentions themas married. Because of this Jim
couldn’t convey his interest. Even if Jimcould convey his part
because I ma survived Ji mshe takes the undivided whol e.



ARKANSAS BAR EXAM NATI ON
FEBRUARY, 2002

1 Page
30 M nutes

EVI DENCE

Cl aude Careful was driving al ong Ki ngston Street whenalittle
girl, Mary Smith, raninfront of hi mfrombetween two parked cars. He
triedto stop, but he coul d not stop before his car struck her. He
pi cked Mary up, put her in his car and raced to t he enmergency r oomof
the | ocal hospital. Inadmtting Mary, M. Careful hadtofill out a
hospi tal adm ssi on formspeci fyi ng anong ot her t hi ngs t he cause of the
injury. M. Careful wote - “Young girl (adm ttee) junped out from
bet ween t wo parked cars. My brakes were bad and | couldn’t stopin
time.” M. Careful signed his name and pl aced the date onthe form
Mary was admtted to the hospital for treatnent.

If Mary’'s parents |ater sue Claude Careful:

(1) Can M. Careful introduce into evidence the hospital adm ssion
forminorder to showthat Mary had suddenly junped in front of his
car? Explain the reasons for your answer.

(2) Can Mary's parents introduce into evidence the hospital
adm ssion forminorder to showthat M. Careful’s brakes were bad?
Expl ain the reasons for your answer.

(3) Can Mary’ s parents i ntroduce i nto evidence the foll owi ng from

Mary’s hospital chart:



(a) (By a doctor.) X-rays reveal broken ribs and chi pped
col I arbone. Patient conpl ai ns of nunbness inright | eg.
Nerve damage suspected.

(b) (By anurse.) Patient in obvious pain. Adm nistered

sedati ve.

Expl ain the reasons for your answers.
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(1) Although M. Careful cancertainly testify that Mary junpedin
front of his car, he should not be able to i ntroduce the hospital
adm ssi on formas subst anti ve evi dence of that fact unl ess t he opposi ng
party has al ready i ntroduced evi dence of sone prior inconsistent
st at ement nmade by Careful and Careful wants to showa prior statenent
made by himthat is consistent with his trial testinony.

The first question to answer when determning if a piece of
evidence i s adm ssi bl eis whether the evidenceisrelevant. Here, the
proponent of the evidence wants to showthat Mary junped in front of
hi s car and heis offering the statenent that he (Careful) nade tothe
emer gency roomas evidence. This is relevant evi dence because ajury
could findthat the fact that the statenent was nade to t he energency
roommakes it nove likely that it is a true statenent. The next
guestionis whet her the evidenceis trustworthy. Here, the hearsay
rule conesintoplay. This statenent i s hearsay because it i s an out
of court statenent offeredto provethetruth of the matter assert ed.
Car ef ul cannot argue that the statenent i s an adm ssi on because he i s
trying to offer hisown statenment, not the adm ssi on of an opponent
party. The next questionis whether it satisfies any exceptionstothe
hearsay rule. Here, the two possi bl e exceptions are (1) statenents
made for the purpose of di agnosi ng nedi cal treatnment and (2) busi ness
records exception. | don't believe that either should apply. First,
st atement for purpose of di agnosi ng nedi cal conditions are all owed
under the theory t hat the decl arant woul d be honest when tal king with
a treating doctor because t he decl arant wants t o make sure they receive
good nedi cal attention. However, a statenent to a nedi cal provider for
pur poses of diagnosis or treatnent i s generally nmade by t he patient or
t he pati ent’ s guardi an, not by the al |l eged tortfeasor. Here, because
the statenent at issue was made by Driver and not by Mary or her
parents, the policy reason for the exception does not apply. Further,
Careful’s description of what happened is really not relevant to
di agnosi s or treatnent anyway - the only fact rel evant tothat is that
Mary was struck by a car, not that she junped in front of it.
Simlarly, inorder tosatisfy the busi ness records exception, Careful
woul d have to showthat the witing was made i n t he usual course of
busi ness, at or near the tinme of the event, by a person wi th know edge.
VWi |l e on the surface these el enments appear to be satisfied (assum ng
adm ssion forns are kept i nthe ordi nary course of business), | al so
believe that, as with the nedi cal di agnosi s statenent exception for
pol i cy reasons for t he busi ness records excepti on are not present here.



The busi ness records exception is designed to all ow out of court
statenents that can be deened trustwort hy because t hey are made by
soneone associ ated with a busi ness as part of the business’ record
keepi ng function. Here, although| amcertainthe forns are kept by
t he hospital inthe ordinary course of business, this formwas not
conpl eted by the hospital but by M. Careful. For that reason, |
believe a court may decline to apply this exception.

Simlarly, | believethe court coul d excl ude thi s evi dence because
it iscumulativeandduplicative. M. Careful cansinply testify that
Mary junped in front of thecar. Unless thereis sone evidence offered
that shedidn’t junpinfront of the car, the statenent is duplicative.

(2) | believe that both statenent (a) and statenent (b) can cone
into evidence assumng that right witness is on the stand to
aut henticate the nmedical records.

First, the evidence is relevant and material in that both
statenments tend to showthat Mary was suffering pai n and sust ai ned
injuries astheresult of Careful’s all eged negligence. | believe that
Mary’ s parents can sati sfy the hearsay rul e by showi ng t hat nmedi cal
charts are kept i nthe usual course of the hospital’s business and t hat
the notes/entries onthe chart are nmade by a person wi t h know edge at
or near thetime of theincident inquestion. Thefirst entry (a) by
t he doct or contains an additional hurdleinthat it reflects hearsay
wi thin hearsay. Not only is the doctor’s entry hearsay, but heis
recordi ng t he statenent of Mary whichis al so hearsay (agai n - because
Mary and her parents are the proponent, | don’t believethis can be
non- hear say adm ss of party opponent). However, Mary’ s statenent to
t he doct or about nunbness inright | eg satisfies the statenent for
pur pose of nedi cal diagnosis or treatnent exception di scussed above.
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Atruck driver (Driver) sufferedinjuriesto his back and head
while on the premi ses of a |large rice processing plant (Plant).

Driver was enpl oyed by Joe Farner to haul rice during the harvest
season to Pl ant for processing. Driver had been to Pl ant nunerous
timesinthe past. Onthis occasion Driver arrived at Pl ant, crossed
t he scal es and t hen wai t ed appr oxi mat el y one hour to unl oad t he truck
as there were other farmers having their rice delivered. Once
unl oaded, Driver was to drive the truck out of the | oadi ng dock and
back to the scal es so that the truck coul d be wei ghed and t he anount of
deliveredrice determ ned. Because t here was such a bottl eneck, and he
was in ahurry, Driver chose analternateroutetothe scales. He had
used the alternate route on previ ous days. Pl ant wanted to di scourage
the use of this alternate route as the presence of trucks inthe area
constituted a danger to Pl ant enpl oyees. Earlier this day, Plant
pl aced a pall et of seedrice partially inthe alternate route which
bl ocked Driver’s shortcut. The pallet was noved with a fork lift
because of its heavy weight. The pall et consisted of 50 pound sacks of
seed ri ce stacked approxi mately seven (7) feet high. Driver attenpted

to go around t he pal | et obstruction but coul d not cl ear the pallet and



found hi nsel f unabl e to go forward or backward. Driver exited his
truck and attenpted to push the pall et of rice out of the roadway but
it woul d not nove. He found a “pry pol € on the ground and by usi ng a
rocki ng notion was able to nove therice pallet little by little.
Want i ng t o speed t he process up, he pushed harder and harder at which
time hefelt apopinhis back. At the same tinme, one of the 50 pound
sacks of ricefell fromthe top of therockingrice pallet strikinghim
on the back of the head.

When Driver didnot arrive at the scal es peopl e began | ooki ng f or
hi mand di scovered hi mlying onthe ground with the “pry pole” | ayi ng
acr oss hi s body and t he 50 pound bag of rice |l ayi ng across hi s head.
Driver suffered substantial back and head i njuries and has tol d t hese
facts to a Plant official.

Your Senior Partner, who represents Plant, has asked you to
prepare alegal nmenorandumanal yzi ng the facts, the possi bl e theories
of legal liability of Plant to Driver and defenses, if any. |nclude

only the nost probable clains.
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Neqgl i gence:

Inorder to be liablefor negligence, Plant nust have a duty to protect
others (Driver) while on his prem ses; Plant nust have breached t hat
duty; the causation of theinjury nust have been f oreseeabl e; and harm
or injury occurred. The facts indicated that Plant wanted to
di scourage the use of the al ternate route because of the danger toits
enpl oyees. By placing the pallet partially inthe shortcut, Plant
seened to have fulfilled his duty to protect others, whichincluded
Driver. Plant didnot breach that duty. The causation of theinjury
was ar guably foreseeabl e because it was known t hat the alternative
route was routinely used by Driver. On the other hand, the pall et
containing the rice stood seven feet high. This would have been
enough, and did, alert Driver of this obstacle. Therefore, Driver
shoul d have been deterred fromusing this alternative route.

| nvi t ees:

Pl ant had an obligationto correct and el i m nate any known dangers to
itsinvitees. By placingthe pallet asit did, Plant elimnated a
known danger to not only its enpl oyees but itsinvitees as well. The
invitees are owed a duty of care when they cone onthe prem ses for the
pur poses of doi ng business. This is precisely what Driver was doi ng.
Thereis clearly an argunent to be made on Driver’s side that Pl ant
shoul d have placed asignindicatingtheelimnationinthe use of the
alternative route. It is presuned that there was no such sign
t herefore, Pl ant may not have conpl etely el i m nat ed t he known danger.
Thi s presunptionis an argunment of fact that should be left for the
fact finder (judge or injury). Inother words, is argunment to state
t hat pl ant had pl aced enough of a notice with the seven foot tall
pallet of rice in that the alternative route was not to be used.

Contributory Negligence:

To be contributorily negligent, Driver nmust have been partially, if not
all, responsiblefor hisinjuries. The facts stated several issues of
Driver beinginahurry, attenptingto “push” the unquesti onabl y heavy



pal l et fromthe roadway, and, while in a hurry, “pushed harder and
harder” onthepallet. It is presunedthat, but for Driver attenpt to
nmove t he pallet, the 50 pound sack of rice would not have fall en.
Pl ant has a defense of contributory negligence. In Arkansas, the
anount of conparative fault inthis accident cannot be greater than 50
percent inorder for Driver torecover danages. Inother words, if the
jury assesses 51%fault onthe part of Driver, Driver recovers not hi ng.
Onthe other hand, if the jury assesses 49%fault on Driver, Plant wll
be hel d responsi ble for damages equaling 51%



