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Question No. 1: Modd Sample Answer

1. My position would be that any increase in value of Frank’s vacation home during the
marriage is marital property, and therefore must be considered when digtributing the marita estate. The
issue here is whether the current vaue of Frank’ s vacation house may be considered in negotiating the
terms of the property settlement.

Only marita property is subject to equitable distribution upon divorce. Marital property
is presumed to include al property acquired by ether spouse during the marriage, including any incresse
in vaue of non-marita property, regardiess of how titleisheld. Thus, even property acquired prior to
marriage may be considered marital property, to the extent of any increase in vaue of such property.

Here, Frank bought the vacation home prior to marrying Wilmafor $200,000 and in his
own name. At thetime of divorce, this home was worth $500,000, which trandates into a $300,000
increase in value over the course of the marriage. As such, thisincrease in vaue must be considered in
negotiating the settlement, regardiess of how title is held, because the increase to its current vaue is

marita property.

2. The trandfer of the vacation home was most likely a nontaxable event to Frank since it
was transferred incident to avaid divorce.

A trandfer of property incident to adivorce istypicaly anontaxable event to both
spouses. The receiving spouse will take the donor’s basis in the property as well, known as substituted
basis.

Inthis particular case, Frank and Wilmahad avalid divorce agreement. Pursuant to
that agreement, the vacation house was transferred to Wilma. Thus, it congtitutes a transfer of property
incident to divorce and will be nontaxable. Wilmawill receive a basis of $200,000 in the property,
snce she takes the donor spouse’ s basis in such property.

Since the divorce agreement was valid, and since this transfer wasincident to it,
(athough it didn’'t happen until 14 months after, | will assume the trandfer is till incident to the divorce),
there will be no tax to Frank due to the transfer.

3. Pet will not be able to establish that a contract exists in support of her claim because the
contract is subject to the Satute of frauds and the actual will had no reflection of the contract.

In order for acontract of thistypeto bevadid, it must be in writing. The statute of
frauds makes void oral agreementsin certain Stuations. One such Stuation is an agreement thet is made



by an executor to dispose of property. Unless such an agreement isin writing, the agreement will be
invdid.

Here, Frank agreed orally to provide for Pat in hiswill a sum of $25,000 per year she
gpent with him. Since thisisatrandfer of property in awill by the testator, it will mogt likely beinvaid
by the statute of frauds. As such, thereis no way to tell, upon his death, whether Frank made the
agreement since he is dead and cannot testify. In order to avoid this, the agreement must be in writing.

Furthermore, Frank executed hiswill after the oral promiseto Pat. If Frank hed
intended the transfer to Pat, he would have provided for it in hiswill. When a person executesawill in
contemplation of such amétter, the words of the will will govern. Pat is not the wife of Frank and
cannot assert any of a spouse’ srights.

Therefore, snce the ord agreement was invdidated by the Statute of Frauds, and since
the will did not specify the gift to Pet, it should be unenforcegble and Pat will mogt likely fail to establish
avdid contract.

4, The will executed by Frank isvaid. In order to have avadid will, the testator must be at
least 18, he must actualy dispose of property in awill, which he intends and he must Sgn at the logica
bottom. If heisunable to sgn the will, he may do so by mark or have another sign for him.

In order for the signature of another to be vdid, it must be at the testator’ s request, in
his presence, and witnessed by two witnesses.

Here, Frank was unable to sign, so Abel signed at Frank’ s direction, in his presence,
with both Millie and his nurse present.

While Frank did not declare his writing to be hiswill or otherwise communicate his
intent before the will was signed, thiswill not be fatal to him as he did declare it was his intent for the
most part, contemporaneous with the Sgning and in the presence of the witnesses. Frank’ swill isvaid
under Pennsylvanialaw.

Question No. 2. Model Sample Answer

1. Amcar probably cannot enforce the contract against Daco because Don lacked the
authority to bind Daco to a contract. Had the board ratified the contract, it would have been bound by
the terms.

Because Don was not yet president of Daco, and would only be aminority shareholder,
he lacks the authority to bind Daco to a contract. If the contract would have been negotiated after
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incorporation, but prior to the selection of the board of directors, Don may have had the authority
necessary, but the facts do not support such aresult.

2. Daco isliable to Credit on the note to the extent of its security interest and Daco is
liable to the Bankruptcy Trustee for the remainder of the note.

The issue is whether the note was a negotigble insrument. A negotiable instrument isan
unconditiona promise or order to pay a certain amount of money that is payable to order or bearer a a
definite time or on demand without any unauthorized ingructions by the promisor. Such an instrument
can be negotiated to other parties by signing it (if order paper) and delivering possession of the
instrument. The person who acquires the instrument then becomes a holder and can enforce the
insrument.

Here, Don executed anote. All of the terms required for a negotiable instrument were
present: it was unconditiond, it stated that Daco “promised to pay” and it was payable to “the order of
Sam.” The amount of $1,000,000 was a certain amount and a definite time— July 10, 2001 — was
dated. Thus, the instrument was negotiable.

When arepresentative of an entity sgns on behaf of that entity, the entity becomes
liable on the instrument. Here, Don sgned “Daco” and signed his name underneath, indicative that he
was Sgning under his capacity as Presdent. Thus, Daco is liable under the instrument.

The next issue is whether Credit can enforce the note. A holder can enforce the
obligation to pay on the negotiable instrument. However, when a holder possesses the insrument as
security for the obligation of the one who transferred the instrument to the holder, the holder, or secured
party, can only enforce the ingrument to the extent of the security interest.

Here, Credit is holding the note as security for Sam’s debt. The debt is for $750,000.
Thus, Credit can only collect that amount on the note. The remaining amount due under the note will go
to Sam. Since Samisin Bankruptcy, the Bankruptcy Trustee standsin Sam'’ s place and can collect the
remaining $250,000 due on the note. Thus, Daco must pay on the negotiable instrument.

3. Dacoisliable to Credit for the $750,000 as Credit isaHolder in Due Course (“HDC")
but probably would not be liable to Trustee.

Credit would be deemed a HDC because the $1 million note was an unconditional,
negotiable note which had been signed, attested and ddlivered to Sam by Don, Daco’ s president and
Tom, Daco’streasurer. The note was unconditiond, even though it said “in consideration of the specia
$1 million order” becauseit did not say “subject to” said order. The note was then properly endorsed



by Sam and delivered to Credit. Credit took the note for value ($750,000) and the facts do not
indicate any bad faith or other claimsto the note. As such, Credit would be an HDC.

As such, it took the note free from any persona defenses. Lack of considerationisa
persond defense. Therefore, Daco would still be ligble for the $750,000 owed to Credit. Trusteeis
subject to the same defenses Sam would be subject to. Since lack of consderation isavalid defense
againgt paying the contract made between Sam and Daco, Trustee would not be able to get any money
from Daco. Therefore, if the court deems there was alack of consideration, Daco would not be ligble
to trustee for any money.

4, Don may be liable to Daco for breaching the duty of care and loydty that officers and
directors owe their corporations. A director (and officer) must discharge his dutiesin good faith and in
the reasonable belief that heis acting in the best interest of the corporation; he must act with that degree
of care that a prudent person would use in regard to his’her own business. Don is both a Director and
Officer (President) of Daco. He owes Daco the duty of care and loyaty. Don executed a promissory
note to Sam for $1 million. Don knew this was againgt Daco’s policy, yet did it anyway. Now, the
cylinders provided by Sam are worthless and Daco still must pay the money because Credit is a holder
in due course. This breach has cost Daco $1 million — clearly thisis a substantia |0ss to a corporation
that has only been in existence for two years. Don may try to rely on the Business Judgment Ruleasa
defense, but will be unsuccessful. The Business Judgment Rule protects directors from liability if they
can prove they acted in good faith, reasonably, and under awell-informed basis. Don did not act in
good faith or reasonably under the circumstances because he knowingly disregarded Daco's policy and
issued a promissory note to Sam.

In conclusion, because Don breached the duty of care and loyalty he owed asa
Director and officer to Daco, Don may be held liable for the $1 million loss Daco took as aresult of the
promissory note issued to Sam.

Question No. 3: Model Sample Answer

1 Elizabeth has a. good probability of success against Rache for Negligent Infliction of
Emotiona Distress and Loss of Consortium. The important question is whether the dements are met for
Negligent Infliction of Emotiond Distress (NIED) and Loss of Consortium. The Rule for NIED isas
follows. (1) reckless conduct; (2) produces extreme distress in individud; and (3) they suffer physica
manifestations in addition to the distress. A third party can experience NIED if they are aclose relaive
such as spouse, child, parent, etc. They have to be within the zone of danger and cannot be too far
removed from where the accident occurs.



In this case, Rachel was exhibiting reckless conduct by crossing the center line into
Brandon and Elizabeth’ s lane of traffic. After the accident, Elizabeth immediately ran to her husband's
ad and when she saw hisleg amost completely severed, she suffered from extreme distress, which sent
her into shock. Shock is the physical manifestation of the emotiona distress for which she then was
treated. Furthermore, sheis under continued care from the distress of the accident for depression,
anxiety and nightmares. Elizabeth can recover as athird party for NIED because the accident occurred
with her hushand, which is adose family relationship.

Additionaly, snce Elizabeth was driving in the car directly behind her husband’ swhen
he was hit, and she ran to his aid immediatdly after the accident puts her within the appropriate zone of
danger in order to suefor NIED.

Loss of consortium is brought by the uninjured spouse. It's based on the premise thét,
asaresult of theinjury, the uninjured spouse will be damaged in the sense that there will be aloss of
services, which indudesintimate relations as well.

Asareault of theinjury caused by Rachdl, Brandon is permanently disabled, unable to
perform hisjob, unable to help around the house, nor can he assst in raising their children. Additiondly,
thelr intimate relations have been dragticaly reduced, thus Elizabeth will be successful on this cause of
action.

Inlight of the facts, Elizabeth has a more than probable likelihood of successin
collecting for both the NIED and the loss of consortium.

2. Rachd will be successful in not having this matter litigated in X County. Whether
Rachd is successful depends on whether she may change venue.

In Pennsylvania, dl preliminary objections must be brought at one time and before a
party files an answer. Here, venueto X County should be objected to in a preliminary objection, or it
will bewaived. Venueis satisfied where a defendant can be persondly served, where the cause of
action arose, or where a substantia portion of the transactions/occurrences took place out of the cause
of action.

Here, the accident occurred in Y County. All known transactions/occurrences out of
thisaction dso occurred in Y County. Rachd isaresdent of Z County, and as such cannot likely be
served in X County because she would be persondly served at her residence by a sheriff. The fact that
the plaintiffsresdein X County isirrdevant. Thus, Rachd will be successful in having improper venue
edtablished in X County. The court will not dismiss the case but transfer it to the appropriate county.
Also, Forum Non Conveniens is not gppropriate here because venue isimproper; proper venueisa
prerequisite to usng Forum Non Conveniens.



3. Rachd’s counsdl will raise a hearsay objection, but the court will overrule the objection.

Hearsay is an out-of-court statement offered for the truth of the matter asserted. Under Pennsylvania
Rules of Evidence, hearsay isinadmissible unlessit fals under an exception to the hearsay rule. One
such exception is for former testimony. This exception only appliesif the hearsay declarant is
unavailable. This exception admits testimony that was given under oath, under pendty for perjury, a a
prior proceeding provided the Sde the testimony is being offered againg &t trid had an adequate and
smilar motive and opportunity to cross-examine the hearsay declarant. John was deposed in this action
againgt Rachd. A depostion isunder oath. John was cross-examined extensvely by Rache’ s atorney.
John is now unavailable because heisin jal for contempt. Rachel’s counsd had adequate/smilar
motive and opportunity to cross-examine John a his deposition, where he claimed Rachel was negligent
by crossing the line, so histestimony will come into court under the former testimony exception to the
hearsay rule. John'stestimony is clearly rlevant as to the issue of whether Rachel was negligent.
Reevant evidence is evidence with a tendency to make existence of a materia fact more or less
probable than it would be without the evidence.

4, The substance obtained in Rachel’ s car was seized pursuant to anillegal search and
seizure under the 4" Amendment of the U.S. Constitution and the Pennsylvania Constitution, is the
argument Rachel’ s attorney will raise. The motion will be denied in regards to the U.S. Congtitution, but
granted under Pennsylvania s Condtitution.

Theissuein this caseis the automobile exception to the warrant requirement of the 4™
Amendment of both Congtitutions. The rule under the Federal Congtitution is that the police may search
acar or containers within cars when they have probable cause to believe contraband or evidence of
illegd activity are within the car. Under these facts, the officer, upon smelling the marijuana, seeing
Rachel’ s eyes, probably had probable cause to search the entire car for what he had probable cause to
believe wasinsde.

However, under the Pennsylvania Congtitution, the automobile exception to the warrant
requirement is more restrictive. The police must not only have probable cause to search the vehicle, but
exigent circumstances must exist to justify the warrantless search. Here, no such circumstances appear
to exist. The officer could have remained at the scene to be sure the evidence was not removed while a
warrant was obtained. There are no facts that show any danger to anyone if the search wasn't
conducted immediately, nor is there any evidence that the evidence would be destroyed or logt.
Therefore, the evidence will be excluded as an unlawful search.

Question No. 4: Model Sample Answer

1 TA does not have aright to use the literature rack to distribute its newdetter because
the schoal is a nonpublic forum.



The Firsd Amendment guarantees everyone the right to free speech. The government
cannot infringe upon this right without a compeling governmenta interest. Speech is, for the most part,
protected. However, depending on the forum where the speech is made, it may be subject to certain
limitations. In a public forum, the government regulations must be content-neutra, but regulations
relating to the time, place and manner are vaid as long as they are not unduly burdensome. With a
nonpublic forum, the government can have cortent-based restrictions. However, if any speechis
alowed, regulations must be viewpoint-neutral and must be related to an important government interest.

Generaly, parks, sdewaks and streets are considered public forums. Public schools, however, are
nonpublic.

Here, the school maintained a literature rack in the teechers lounge. Thisrack
contained informationa announcements from different organizations. When the TA placed its newdetter
in the rack, that contained politica literature, and states who TA endorses for certain public offices, the
school was within its rights to remove this literature, aslong asit was not based on which sde of a
political issue the TA was endorsing. The school can have content-based speech regulation that serves
an important government interest. Here, the school did not want any political literature, probably
because it could serve to creete tension and foster bad fedlings among teachers and administration.
Thus, it wasjudtified in removing the literature. TA would lose on its condtitutiona challenge.

2. Ted could claim that the use of his mandatory feesto publish a newdetter violated the
Firs Amendment by violaing his right not to speek.

The First Amendment protects the right to speak as well as not to speak. If the state
forces a person to make a statement againgt their will that isaviolation of the Firsst Amendment. Here,
Ted was required by a state law to pay a“service feg’ to the union in order to keep hisjob. The
authorization in gtate law is clearly state action.

The money that Ted paysto the service feesisincluded in the generd fund. The
president of the union directed that the cogts of printing the newdetter be paid out of the genera fund.
Therefore, Ted is helping to pay for a newdetter and statements that he opposes.

Ted should be successful in chalenging the use of his money for the newdetter because
it violates his First Amendment right not to speek.

3. The Digrict Court should grant TA’s motion for summary judgment. Under the FRCP,
asummary judgment motion will be granted if: (1) there is no genuineissue of materid fact, and (2) the
moving party is entitled to judgment as amatter of law. If anissue of materid fact isin digpute, the
moation will be denied. Here, the issue of materia fact is whether service fees were used to pay for the
TA newdetter. TA’smotion is supported with an affidavit by Paul, sating that they were not. Under
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the FRCP, summary judgment motions must be supported by affidavits, or other evidence by the
moving party. If the non-moving party does not respond in opposition with evidence and affidavits, the
motion for summary judgment will be granted.

Hearsay evidence is admissble under the FRCP to support a summary judgment
moation. Thus, the note from Paul to Amy found by Ted can be atached under the FRCP. An affidavit
by the plaintiff sweearing “on information and bdlief” is unlikely to condtitute evidence subgtantid enough
to withstand a summary judgment motion, as Ted has not proven that amaterid fact isat issue. TA’s
motion for summary judgment is likely to be granted.

In Pennsylvania, unlike the FRCP, summary judgment motions will not be granted based
on unopposed affidavits. Thisisthe Nanty-Glo rule.

4, The grounds mogt likely not to admit this handwritten note is the issue in this particular
question. The generd ruleisthat awriting that has not been authenticated cannot be offered into
evidence. There are severa ways to authenticate awriting. The firs method of authentication isto call
the witness who purportedly wrote the note and ask him or her if she did indeed make the writing. In
this case, Ted istedtifying as to a note, which he himsdf did not sign, nor did he witness as someone
with whose handwriting he was familiar. Therefore, he could not testify to its authenticity. In addition,
he did not witness the signature.

Secondly, authentication can be proven by a handwriting expert. There is no evidence
in this case that an expert was present. The note will not be admitted into evidence unlessit can be
shown that the note iswhat it is purported to be. This authentication must come from the sgner, an
expert, or witness familiar with the sgner’ s handwriting.

Question No. 5: Model Sample Answer

1 Bob will not succeed in an gectment action againg Tim. Asjoint tenants, Al and Bob
had right to possession of the whole and the right of survivorship. There are four unities required for a
joint tenancy: time, title, interest and possession. These unities can be severed by one of thejoint
tenants sdling, partitioning or mortgaging hisinterests.

Here, the mortgage that Al executed severed the joint tenancy unities, which resultsin
Al and Bob becoming tenantsin common. Asaresut, Bob no longer had aright of survivorship, and
Al, as atenant in common with Bab, could devise hisinterest in Blackacre to Tim. Consequently, Tim
had a right to possession of Blackacre dong with Bob.



2. Assuming Tim was not properly gected from Blackacre, Eve and Tim are the owners
of Blackacre on 2/2/01. The issue is whether Bob's prior conveyance of Blackacre to Eve defeats or
precedes Fran’s clams.

Pennsylvaniais a race-notice recording state. Under such arecording scheme, the first
bona fide purchaser for vaue who records first and without notice is the owner of the property. Here,
neither Eve nor Fran is abona fide purchaser (BFP) because, from the facts, it appears Bob smply
gifted Blackacre to each of them. Thus, both are donees and recording statutes do not exist to protect
donees, only BFP s and mortgages. Thus, Fran's act of recording is irrelevant because Blackacre was
gifted to her. Bob'sprior transfer to Eve was lawfully executed and delivered, by way of deed. When
Bob sought to gift Blackacre to Fran, he had no such interest to convey.

Because the recording statute does not apply, Eve is the owner, having received a
properly executed deed firg.

3. Bob has agood chance of winning his suit, unless it can be proven that hisintention for
giving the information to the detectives was not for the reward but for getting the police to leave him
aone.

A reward is a unique type of unilateral contract. In order for there to be an enforcesble
contract, the performing party must know about the reward prior to performance and the party must
perform in accordance with the reward specifications.

Bob seems to meet the requirements as he knew of the reward prior to telling the police
al of the details @out Eve in connection to Va’s murder. However, Bob had given the detectives
Eve s name, number and address prior to finding out about the reward. He had given them that
information because he wanted them to leave him done. Even &fter finding out about the reward, the
factsindicate that he gave the detectives more information just so they would leave him done. If it could
be proven, which would be hard, that Bob was not acting in order to perform under the reward
“contract” but solely for other reasons, then his action for breach of contract may be denied.
Otherwise, he should win his suit and get the reward.

4. a Ed can raise the defense of illegdity in the substance of his underlying contract
with Ann, and will likely succeed.

Ann’s agreement with Ed is contractually unenforcegble since it was procured by illegd
conduct. Itisillegd for Ann to induce Ed to provide false tesimony in atria as a condition for her
agreeing to represent Eve. Furthermore, many ethical rules have been violated by this arrangement,
including the violation of an attorney’ s duty of loydty to her client.



b. Ed will probably succeed in recovering his retainer. Ann will not be allowed to
financidly benefit from her blatantly illegd and professondly unethical conduct. The contract between
the two was null and void and thus the $5,000 will be returned to Ed.

Question No. 6: Model Sample Answer

1 Printco’s disclamers will not bar daimsfor the implied warranty of merchantability and
fitness for aparticular purpose because they are additiond terms that materialy ater the contract.

The implied warranty of merchantability is given by amerchant who sdls goods of a
particular kind. Thiswarranty warrants that the goods arefit for their general purpose and are free from
any defects that impair their use for their generd purpose. A merchant can only disclam this warranty
by using the word “merchantability” in the disclaimer and making the disclaimer clear and obviousto the
consume.

Theimplied warranty for a particular purposeisawarranty given by any sdler. This
warrants that the goods are fit for a particular purpose that was expressed by the buyer to the seller and
the buyer relied on the seller’ s skill and knowledge in sdlecting the particular goods. This warranty can
be disclaimed with obvious conspicuous language. Both warranties can be disclamed with such
language as “asis’ or “with dl faults”

Here, Printco was in the business of printing and sdlling maps. Thus, it is a merchant.
Therefore, by sdling Bill the maps, it impliedly warranted that the maps were generdly fit for use as
maps. However, in Printco’s confirming |etter, it disclaimed thiswarranty in bold print and included the
word “merchantability.” Bill did not object. The same was true for the implied warranty of fitness for

particular purpose.

Also, Printco’s confirming memo was an acceptance which contained additiona terms.
When additiond terms are contained in an acceptance, under the UCC provison involving a sale of
goods, acontract isformed and if the contract is between merchants, the additional terms are included,
unlessthey materidly dter the offer or the other party seasonably objects.

Since Printco and Bill were both merchants, the additiona termsin Printco’s memo
regarding the warranty disclaimers did not destroy the contract. Further, Bill did not object to the new
terms. However, by disclaming the warranties, Printco is attempting to limit its liability. Thisisa
materid adteration of the terms of the offer. As such, the additiona terms are not part of the contract
and the warranties are il in place.

2. Bill can aso claim that Printco breached an express warranty.
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Express warranties are made by a statement of fact given by the sdller, either expresdy
through words, or impliedly through models or samples that the buyer rdlies on and which form the basis
of the bargain between the buyer and the sdler. Such warranties can only be disclamed if such a
disclamer ismade in amanner that is not inconsstent with the express warranty. Thisisamost
impossible to do.

Here, Bill asked to see a sample of the paper that Printco would use to print the maps.
Paul gave him a piece of bright white paper. Bill believed this was the paper that would be used. If Bill
can show that he believed the paper Paul showed him was the paper Printco would use and thet this
belief formed the basis of the bargain, Bill will recover under an express warranty.

3. Under the Pennsylvania Rules of Professional Conduct, it was not appropriate for Able
to discuss Bill’ s order with Printco’s production manager in the manner that he did.

According to the Pennsylvania Rules of Professona Conduct, an attorney may not
speak to aparty he knows to be represented concerning a client’s matter unless the attorney for the
party consents. In the case of corporate parties, an attorney may not spesk to any employee of a
corporation without the attorney of the corporation’s consent if the employee’ s Satements may be
imputed to the corporation.

In the case a hand, Able spoke to Printco’s manager concerning amatter of his client,
Bill. AsPrintco’s production manager, this individua would make statements that could be imputed to
his corporation employer, arepresented party. Assuch, it was not appropriate for Able to speak to
him without Printco’s counsdl’ s consent, which was not obtained here.

4, Printco’ s attorney would object on grounds of hearsay. Hearsay is an out of court
statement offered for the truth of the matter asserted. Ableis seeking to introduce Printco’s manager’s
gatement to proveits contents. Although this would ordinarily be hearsay, admissons by a party
opponent are excluded from hearsay. Thisincludes any admissions by persons who are agents of the
party opponent at the time of the statement, and the statement concerns a matter within the scope of that

agency.

Printco’ s production manager’ s statements were made while an agent of Printco,
concerning the scope of that agency and were an admission of its fault in the current matter.

The statement is excluded from hearsay as an admission and isadmissible. Bill can
testify.

MPT Question: Model Sample Answer
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STATEMENT OF FACTS

On September 27, 2000, James White (Defendant) allegedly stabbed his brother, Stephen, with
aknife. According to the Defendant, he does not remember thisfight or any previous encounters. Mr.
James White appears to be avery disturbed individua. After Mr. White was arraigned on the charge of
aggravated assault, Carlos Espinoza, Assgtant Public Defender, met with him to discuss his case.

James White currently receives disability compensation from the Veteran’s Adminigration (VA)
because of amental condition acquired during the Gulf War. He admitted to Mr. Epinoza that he
drinks rather heavily and has periods of blackouts. Upon suggestion of Mr. Espinoza, Mr. James White
agreed to meet with our socid worker, Ms. Grace Peterson, who has been a member of our staff for
quiteawhile. Thismeeting, according to Mr. Espinoza s notes, was to prepare for abail reduction
motion to get Mr. Whiterdleased. Ms. Peterson agreed to meet Mr. White the following morning.

During Ms. Peterson’s psychiatric evauation of Mr. White, Mr. White indicated the following
facts which are protected under the Franklin Evidence Code:

1 He does not fed like himself [when taking head pillg].

2. “[Stephen]” islucky | didn’'t kill him. He makes me so mad. Why does he get control of
my lifeand my money. | wanted to teach him alesson to convince himto let melive as|
want to, to make my own decisions.

3. “I hopethesethings | have done teach him alesson.”

In addition, Mr. White evidenced a previous wish to poison his brother but it is unclear whether
he was telling the truth or not. Ms. Peterson then recommended further tests of a psychiatric nature.
She aso recommended getting him out of jail as soon as possible for these treatments before returning
him to his current living arrangements.

Currently before this Court is the subpoena duces tecum issued to the Public Defender’ s office
to produce the report of Ms. Peterson, alicensed social worker in the State of Franklin, The Public
Defender’ s office has filed a Motion to Quash and this Persuasive Brief isin support thereof.

ARGUMENT

A. Grace Peterson, having been referred to Mr. White by hislawyer, Mr. Espinoza, was acting
as an intermediate agent for communi cations between Mr. White and his attorney and,
therefore, Mr. White may invoke the lawyer/client privilege under 8953 of the Evidence
Code.




Because Mr. White intended his communications with Ms. Peterson to be confidentia, and
because Ms. Peterson acted as an intermediate agent for Mr. White s attorney, Carlos Espinoza, Mr.
White may invoke the lawyer/client privilege. Although the precise wording of 8953 only extends
protection to confidentia communications with the lawyer, the lawvyer’ s secretary, stenographer, or
clerk, the privilege has been expanded to include a client’s communications with other intermediate
agents of the lawyer.

For example, in Shea Cargo Company v. Wilson, the Franklin Court of Apped's extended the
privilege to include communications between a client and a doctor retained for the sole purpose of
preparing for litigation, and who forwarded the communications between himself and the client on to the
lawyer. The court declined to recognize a physician/patient privilege in such astuation. Rather, the
court found the communications privileged because the doctor was merely an intermediary between the
client and the lawyer. The reasoning was that hed the client Smply described his condition to the lawyer
himsdlf, there would no doubt be a privilege. It isno lessthe client’'s communication to the lawyer when
itisgiven by the client to an agent for transmission to the lawyer.

Smilar to the Stuation in Shea Cargo, Ms. Peterson was merely acting as an intermediary agent
between the client, Mr. White, and his attorney, Mr. Espinoza. Mr. Espinoza referred Mr. White to
Ms. Peterson with the intention of her providing an evauation for purpose of preparing a bail reduction
motion and disposition. During the course of this interview, Mr. White made numerous statements to
Ms. Peterson. However, the fact that they were made to Ms. Peterson does not remove them from the
privilege. Had Mr. White smply made the statements to Mr. Espinoza, they would surdly fal within the
ambit of the privilege because the information was obtained within the scope of the relationship and was
intended to be kept in confidence.

As such, because Ms. Peterson was acting as an intermediary agent between Mr. White and his
attorney, Mr. White' s statements relating to his relationship with his brother, his anger towards him, and
any other admissons made to Ms. Peterson must be considered to be privileged.

B. Snce Mr. Whit€' s conversation with alicensed socia worker is protected under 8835 of
the Franklin Evidence Code and does not fal within any of its five exceptions, this
communication is privileged.

Section 835 dates that “no licensed socid worker may disclose any information acquired from
persons consulting the social worker in aprofessonal capacity.” Here, Grace Peterson was a state
licensed socid worker. She was consulted by James White, a the direction of hisatorney in her
professona capacity. The communications between James and the socia worker are privileged if they
do not fit into any exception.
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The conversations between James White and the socia worker do not “reved” the commisson
of acrime and should not be admitted as an exception under 8835(b). There are severa provisons that
provide exceptions to the genera privilege of 8835.

The relevant provision on these factsis subjection (b). It states, “a sociad worker shdl not be
required to treat as confidential a communication that reved s the contemplation or commission of a
crime or harmful act.”

This exception was explored in Guthrie where the court held that the exception in (b) “should be
narrowly construed to require disclosure by a social worker of subpoenaed communications thet relate
directly to the fact or immediate circumstances of acrime.” The court explicitly stated that the exception
does not include dl information that might be relevant, denids of wrongdoing, and fase Satementsto the
socid worker. Denids showing a consciousness of guilt are not covered by the exception. Here, the
statements made by James White “do not reved” the commission of acrime,

The report contains information about his psychiatric history and speculations about possible
diagnoses. These are clearly not within the exception. The denias are clearly excluded under Guthrie.
There are no admissons of guilt in his satements other than an unrelated claim that he tried once to
poison hisbrother. Thisisnot at issue in the case, and the socia worker doubted itstruth. False
statements are excluded under Guthrie.

James did say severd things that may indicate consciousness of guilt —“Heislucky | didn't kill
him,” 1 wanted to teach him alesson,” “1 hope these things I’ ve done to him have taught him alesson.”
While these statements may show a consciousness of guilt, thereis no admission and the statements do
not “reved the defendant’s admissons of crimind activity.” The narrow interpretation is preferred to
preserve the privilege and here the facts do not cal for the exception.
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