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Question No. 1: Factsand Interrogatories

Abel was a promising young law school graduate who had just passed the July 1999
Pennsylvania Bar Exam and had applied for a legal position commencing in January 2000 in a
prestigious central Pennsylvania law firm (Firm). He was saddled with debt and was seeking a job,
which would advance him one-quarter of hisfirst year’s salary. Abel negotiated an attractive starting
salary with the Firm, which would advance him one-fourth of his year 2000 salary in November 1999,
and alow him to defer his start until January 2000. Abel collected the advance in November 1999, and
started work in January 2000.

Although Abel worked all of 2000, his salary agreement provided that if he left the Firm in less
than ayear for any reason he could retain half of the salary advance, but he would have to repay a
percentage of the other half equal to the portion of the year 2000 remaining after he left. Hewas a
typical cash basis federal income taxpayer who had regularly filed returns each calendar year since high
school.

One of Abd’sfirst clients in 2000 was Frank, who had Abel prepare hiswill. The will’s only
charitable gift was erroneously typed as follows: “I leave twenty-five hundred ($25,000) to my college,
AlmaMater.” Thewill wasin all respects otherwise properly prepared, drafted and executed with two
subscribing witnesses who signed on the page following the page with Frank’ s signature and the final
page containing a self-proving acknowledgement of the will. The residue of Frank’s estate under his
will went to his family and the will named Bank as Executor. Frank was later tragically killed in early
2002 when he was only age 28. Abel had kept the original will at Frank’s request, but he and/or his staff
had unfortunately lost its subscribing witness and self-proving pages. There were no copies of the
missing pages as executed. On the other hand, Abel and his secretary can identify Frank’s signature.
Also, Abel’sfile contained year 2000 letters predating the will from Alma Mater to Frank to the effect
that Frank intended a $25,000 gift to Alma Mater because it offered prestigious and perpetua alumni
recognition to those who bequeathed it at least $25,000 (hereinafter the Letters).

Abel plans with Bank to interpret Frank’s Alma Mater gift as a $25,000 bequest even though
Frank’s family insists that the gift was for $2,500. In this regard, the family has retained counsdl, Larry,
to represent them on theissue. Larry is Abel’s older brother and has an established practice in a separate
firm. Larry and Abel have long been rival siblings. They relish the thought of opposing each other on
the Alma Mater bequest.

1. For federa income tax purposes, when should Abel have reported his salary advance?

2. Assumethat Abel plansto probate Frank’s will in Pennsylvania without the subscribing
witness and self-acknowledgement pages. Will Abel succeed?

3. Assumefor this part 3 only that Frank’s will is admitted to probate without objections, and
that at a hearing on the Alma Mater gift issue, Abel offers to introduce the Letters and the
testimony of the officer from Alma Mater who sent them to Frank. Larry objects on the basis
that only the will can be introduced to interpret the gift. How should the court rule?



4. Can Larry and Abel represent their respective clients in the Alma Mater gift issue without
violating the Pennsylvania Rules of Professional Conduct? Assume in your answer that Abel
never represented any of Frank’s family members (other than Frank), that Larry never
represented Frank and that Abel will not be a witness on the issue.

Question No. 1: Examiner’s Analysis

1. As a cash basig/calendar year taxpayer, Abel must report the non-refundable portion of his
salary advance received in 1999 for service to berendered in 2000 on his 1999 Feder al
incometax return. The balance of hisadvance must also bereported in his 1999 Federal
incometax return under the claim of right doctrine because it was only conditionally
refundable.

Section 451 of the Internal Revenue Code of 1986, as amended, (IRC) provides generaly that
income should be included in the gross income of the taxpayer in the taxable year in which it was
received by the taxpayer, unless under the method of accounting used by the taxpayer for computing
income the amount is to be properly accounted for in a different period. The facts state that Abel was on
the cash basis of accounting. Under the cash basis of accounting, receipts of income are reportable
when actively or constructively received, as distinguished from the accrual basis of accounting where
income would be reportable when earned. Thus, at least the non-refundable portion of Abdl’s advanceis
taxable in 1999 when received. Abel had, when he received this portion, an unrestricted right to useiit, it
was not returnable in any event, and it, thus, was taxable in 1999 even though the actual servicesto earn
it were to be performed in 2000. Beaver, Anson 55 TC 85 (1970).

The possibly returnable half of Abel’s advance (to the extent he did not complete his year of
service in 2000) arguably was not fully earned and, thus, not taxable until the year 2000 even though he
received it in 1999. However, this returnable portion is only conditionally returnable (i.e. only to the
extent that Abel does not work for the Firm for all of 2000 will some or al of that portion of the advance
be returnable on a pro rata basis). Under the claim of right doctrine, such a condition does not delay the
taxability of this portion of Abel’s advance simply because he might have to return it to the extent he
does not work for the Firm for all of 2000. U.S. v Lewis, 71 S.Ct 522,340 U.S 590 (1951). Only if Abel
was unconditionally bound to return the advance (i.e. if the advance had been documented as an
unconditional loan) would Abel be able to defer some recognition of the advance beyond the 1999 year
of receipt. Shockey, C., PH TCM 147246,6 CCH TCM 1092 (1947).

The line between the current taxability of conditional (and hence taxable upon receipt) salary
advances to be earned and “loans’ to employees with the expectation of future repayment may be
blurred by specific facts and the style of documentation. Nevertheless, under the claim of right doctrine,
Abel will most likely owe federal income taxes for 1999 on his entire 1999 salary advance including its
portion, which is possibly refundable in 2000. See aso McCormick, Mark, TC Memo 1987-11, PH
TCM {87011, 52 CH TCM 1321 (1987). If Abel had not completed his year 2000 employment with the
Firm and, thus, had returned part of his 1999 advance in 2000 or later, he then would have been entitled
to a 2000 or later deduction (not a 1999 refund). Rev Rul 79-311, 1979-2 CB 25; IRC Section 1341.




2. Abel will succeed because an otherwise valid will of a Pennsylvania resident need
not be witnessed nor self-proved in order to bevalid and admissiblein probate as
long asthetestator’s signatur e can be properly proven.

Unlike virtualy all other states, subscribing witnesses to awill are not required in Pennsylvania
so long as the testator signs his name. Section 2502 of the Pennsylvania Probate Estates and Fiduciary
Code (PEF Code), 20 Pa. C.S.A. 82502 in prescribing the form and execution of awill provides:

Every will shall be in writing, and shall be signed by the Testator at the end
thereof ...

Conspicuoudly absent from this requirement is the need for one, two or three subscribing witnesses as
the other states require.

Although subscribing witnesses are not required for the will of a Pennsylvania resident to be
valid in Pennsylvania, these wills cannot be admitted into probate unless there are two competent
witnesses who prove the validity of the execution of the will by an oath or affirmation. The common
practice in Pennsylvaniais to have subscribing witnesses even though they are not required. This would
explain why Abel had subscribing witnesses on Frank’s will (at least until they were lost or misplaced).

To prove such awill in Pennsylvaniafor admittance into probate, the oaths or affirmations of
any such subscribing witnesses are preferred to be obtained at the time of probate. However, to the
extent that such oaths or affirmations of such subscribing witnesses are not available, proof of the
Testator’ s signature can be made by the oaths or affirmations of two competent persons familiar with his
signature. A last resort of proving the executed will of a Pennsylvania decedent is the oaths or
affirmations of two competent witnesses who can prove the signatures of subscribing witnesses who are
otherwise not available. This statutory scheme is set forth in 83132 of the PEF Code. Aslong asthere
are, in Frank’s case, two competent persons who can affirm or swear to his signature on his will, the will
should be admitted into probate in his home state of Pennsylvania even if the additional pages of the will
containing subscribing witnesses and a self-proving acknowledgment are lost (or never existed in the
first instance). The facts state that Abel and his secretary are available for this purpose and thus Frank’s
will should be admissible into probate.

3. The probate court should admit relevant extrinsic evidence to resolve the ambiguity in
Frank’s will.

The Letters show that Frank, in his estate planning, had intended a $25,000 gift, but that Abel
drafted a patently ambiguous bequest of "twenty-five hundred ($25,000)” to Alma Mater. There does
not appear, from the facts, to be any other provisions in the will which might resolve this ambiguity. For
example, if the will contained a series of $2,500 charitable gifts, it might evidence that the Alma Mater
gift was intended to be $2,500 rather than $25,000.

Although the genera rule in will interpretation is to prohibit extrinsic evidence, cases on the
interpretation of ambiguous testamentary language have long allowed exceptions introducing extrinsic
evidence (outside of the will) to resolve a language ambiguity where the Testator’s intent is unclear from
adiligent reading of the entire will. Unless the language at issue is so honsensical that no meaning can
be derived from it, the admission of extrinsic evidence is a viable and reasonable solution. Even latent



ambiguities in wills (i.e., those ambiguities caused by surrounding circumstances rather than the content
of the will) can be resolved with extrinsic evidence.

See Reinheimer’ s Estate, 265 Pa. 185,108A.412 (1919); Wahr’s Estate, 370 Pa. 382, 88A.2d 417
(1957); Gilmore's Estate, 154 Pa. 523, 26A.614 (1893); Thompson v. Kaufman, 9 Pa. Super. 305
(1899); Wampol€'s Estate, 3 Pa. Super. 414 (1897); In re Thomas Estate, 457 Pa. 546, 327 A.2d 31
(1974); Estate of Francis A. McKenna, 489 A.2d 862 (1985).

The extrinsic evidence, when allowed, is limited to resolving the ambiguous words and not for
other purposes. Beisgen's Estate, 387 Pa. 425, 128 A.2d 52 (1957).

In Frank’s will, the ambiguity clearly exists. It must be resolved in order to settle the estate.
There is no solution in the will, according to the facts. Under the above cases, the extrinsic evidence
available from the Letters and Alma Mater should be alowed into evidence to resolve the ambiguity.

4, The Pennsylvania Rules of Professional Conduct (Pa. R.P.C.) prohibit brothersfrom
representing their respective and adver se clients without consent from the respective
clients after consultation with them which discloses the sibling relationship. Therule
applies despite Abel and Larry being in separate firms.

Rule 1.8(i) of Pa. R.P.C. provides.

A lawyer related to another lawyer as parent, child, sibling, or spouse, shall not
represent a client in a representation directly adverse to a person who the lawyer
knows is represented by the other lawyer, except upon consent by the client after
consultation regarding the relationship.

The facts of the dispute in Frank’s estate clearly establish that Abel and Larry are subject to Rule
1.8(i) of Pa. R.P.C. Firgt, Larry and Abel are clearly related as brothers. Second, the matter in
controversy is directly adverse as between Abel’s client, Bank, and Larry’s clients (Frank’s family).
Both Abel and his client interpret the Alma Mater bequest to be a $25,000 gift while Frank’s family and
Larry astheir counsel interpret the gift to be $2,500 so that the residua gift to Frank’s family is larger.
The facts disclose these adverse interests of the respective clients.

Accordingly, in order to be in compliance with Rule 1.8(i), Larry must disclose to Frank’s family and
Abel must disclose to Bank the fact that Larry and Abel are brothers. There will have to be consultation
about the potential impact of the relationship on the case. If both clients consent, then Abel and Larry
can proceed with the litigation. If Frank’s family does not consent, then Larry must withdraw.
Likewise, if Bank does not consent, then Abel must withdraw. If Larry or Abel withdraws, the need for
the other to obtain consent becomes moot. It should be noted that the comments under the rule at issue
would allow members of Abel’s firm to represent Bank and other members of Larry’s firm to represent
Frank’s family in this controversy.



Question No. 2: Factsand Interrogatories

Luco is a Pennsylvania corporation in the business of selling processed lumber. Luco owns
assets having a book value of $10 million and has no liabilities. Luco’'s assets include extensive lands
from which the timber had been completely harvested. The lands are carried at a book value of $8
million. Luco has 1000 shares outstanding.

In March 2001, Paula, Luco’s President, telephoned Bob to solicit a sale of lumber products.
They discussed quality and prices and Bob orally agreed to purchase $25,000 worth of various sizes of
lumber for his “Home Improvement” store in Erie, Pennsylvania. Paulaimmediately sent Bob a memo
accurately stating the terms of the agreement and requested Bob to sign and return a copy. Bob read the
memo but subsequently learned that he could purchase similar lumber elsewhere for $18,000, so he
ignored Paula s memo.

When Paula followed up with another telephone call in May, Bob informed her that Luco’s
prices were too high and he was buying elsewhere. The loss of this sale cost Luco a $7,000 profit.

1. May Luco enforce the telephone agreement against Bob?

In June, Carl agreed to finance al of Bob's inventory, except for lumber. Carl took a security
interest in “al of Bob’s Home Improvement inventory (including lumber) including that acquired later”
and Carl properly perfected his security interest by filing a financing statement.

Luco and Bob settled their differences in June with an agreement under which Luco supplied
Bob with lumber products on credit taking a security interest “in the lumber portion of Bob’s Home
Improvement inventory now owned and after acquired.” Prior to filing its own financing statement,
Luco noted Carl’ s filing and properly notified Carl in writing of Luco’s intended credit arrangements
with Bob. Carl did not respond, so in late June, two (2) days before Bob’s receipt of Luco’s lumber,
Luco properly perfected its security interest by filing a financing statement.

Bob exhausted his lumber inventory and required $50,000 more lumber, which Luco shipped in
September. When Bob'’s largest customers became insolvent and couldn’t pay him, Bob filed for
liquidation in bankruptcy in December, leaving Luco and Carl unpaid.

2. As of the date of bankruptcy filing, Bob still had on hand $35,000 of the Luco lumber which the
bankruptcy trustee, Carl and Luco all clam. Who has the superior claim to the lumber?

On December 28, 2001, Energy, Inc. proposed to buy for $30 million the Luco lands for the ail,
gas and coa underlying them. Paula agreed tentatively and called a specia board meeting for January 3,
2002. Later that same day, Ed telephoned Paula saying that he would be willing to sell his 100 Luco
shares at book vaue ($10,000 per share) if Paula knew of any buyers. Paulatold Ed she would
recommend to the board in January to buy his shares for the treasury.

At the special directors meeting held on January 3, 2002, all of the directors agreed that the land
sale to Energy was good for Luco as, consistent with past practice, it would furnish cash for the purchase
of more timber lands, but on a larger scale than had been done in the past. They also agreed to accept
Ed's offer to buy his 100 shares for $1 million and hold them as treasury shares.
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Aslegal counsdl to Luco advise:
3. Does the sale of Luco lands for $30 million require shareholder approval ?

4, Under the Federal securities laws, may Luco accept Ed' s offer and buy his shares for the
treasury?

Question No. 2: Examiner’s Analysis

1 Between mer chants, a confirming memorandum that goes unchallenged becomes a
memorandum that satisfiesthe statute of frauds, making the agreement enfor ceable.

Usually, to enforce a contract for the sale of goods for $500 or more, there must be awriting
sufficient to indicate the contract that has been made between the parties and the writing needs to be
signed by the party against whom enforcement is sought. U.C.C. Section 2-201(1) [13 Pa. C.SA.
Section 2201(a)]. Lumber is considered “Goods’ under U.C.C. Section 2-105(1) [13 Pa. C.S.A. Section
2105(a)] since it is moveable and is not money, investment securities or thingsin action. Therefore,
Article 2 applies. [See U.C.C. Section 2-104, 13 Pa. C.S.A. Section 2104]

Here, Bob did not sign any writing regarding the telephone “ agreement” with Luco. Without
more, this oral “agreement” would not be enforceable against Bob. However, thisis a dealing between
two merchants, since it is a “transaction with respect to which both parties are chargeable with the
knowledge or skill of merchants.” See, U.C.C. Section 2 — 104 [13 Pa.C.S.A. Section 2104] Under
U.C.C. Section 2-201(2) [13 Pa. C.S.A. Section 2201(b)] an oral contract between merchants can be
enforced if, within a reasonable time, a writing in confirmation of the contract, which is sufficient
against the sender, is received by the party against whom enforcement is sought, and that party has
reason to know of its contents and does not give written notice of objection to the contents of the
confirmation within ten (10) days after receiving the confirmation. Paula’s memorandum to Bob
accurately stated the terms of the agreement and thus would be sufficient against the seller (Luco) to
enable Bob to enforce the contract against Luco.

Bob did not respond to Paula’s memo that she sent immediately following their telephone
conversation in March. Thus, by May, Bob’s ten (10) day objection period had expired and the memo
satisfies the statute of frauds, and the oral contract is enforceable. Bob would be liable for Luco’s lost
profit of $7,000, or he could take delivery of the lumber and pay the $25,000 contract price.

2. Luco has priority dueto its purchase money security interest in the lumber inventory.

Luco had a purchase money security interest in the September lumber shipment since the
security interest was taken by Luco to secure the purchase price of the goodsit sold to Bob. U.C.C.
Section 9-107 [13 Pa. C.S.A. Section 9107]. Luco’s security interest isin the goods it sold and financed,
whereas the others are claiming interests in goods they did not sell or finance. However, since Carl filed
prior to Luco and Carl’s security interest covered all of Bob’s inventory, including the lumber, Luco can
claim priority only because it has followed al of the rules for purchase money priority over Carl, the
previoudly filed creditor, that is, under U.C.C. Section 9-312(3) [13 Pa. C.S.A. Section 9312(c)]:



. Luco’s purchase money security interest was perfected at the time Bob received
the September shipment;

. Luco notified Carl of Luco’s credit arrangements with Bob prior to the September
shipment; and

. Carl received the notification within the five (5) year period prior to Bob
receiving the shipment.

Thus, Luco will prevail over Carl asto the remaining September shipment.

The Bankruptcy trustee has the status of alien creditor as of the date of the bankruptcy filing and
therefore is lower in priority to both Carl and Luco whose perfection dates are prior thereto. U.C.C.
Section 9-301 (3) and (4) [13 Pa. C.S.A. Section 9301(c) and (d)].

3. The sale of the lands to Energy appearsto bein theregular course of Luco’s business of
selling off harvested timber lands and purchasing new timber lands and thus shar eholder
approval may not be required.

The Pennsylvania Business Corporation Law (BCL) Section 1932 [15 Pa. C.S.A. Section 1932]
provides for shareholder approval when the corporation sells substantially al of its assets not in the
ordinary course of business and not pursuant to a plan of liquidation or distribution of the proceeds
received. Dissenters' rights are also given when such sale is not made pursuant to a plan of liquidation.

In this situation, Luco is selling $30 million of its $32 million assets or approximately 94%.
While this appears to be substantially all of its assets, Luco’s business assets are not being sold. Luco
still retains its lumber business and the timber on the lands being sold had already been harvested. Here,
the lands might be viewed more as inventory than assets due to the nature of Luco’s business. The ail,
gas and coal - assets not involved in Luco’s business - are redlly the items giving extraordinary value to
the lands being sold. In addition, the sale of the lands from which the timber had already been
harvested can be considered in the ordinary course of business, since the resulting sale proceeds will be

reinvested in timber lands, thus enabling Luco to continue its lumber business. Therefore, it seems

appropriate that Section 1932 should not be applicable and no shareholder approval should be required
for thissale. However, the wording of the statute leaves sufficient doubt that prudent legal counsel
should recommend the shareholders be given the right to vote. There s little gain to Luco in taking a
chance by not following this course and there is substantial risk to the board in ignoring the statute
should a disgruntled shareholder bring an action that leads to a decision that Section 1932 is applicable
in this situation.

4, Luco’sboard has material inside information that the book value of Ed’ssharesisreally
$32,000 per share and the board must either inform Ed of Energy’s offer, or declineto buy
the shares until Energy’s offer becomes public knowledge, thereby giving Ed the
opportunity to revise or withdraw his offer.

The federal anti-fraud provisions of Section 10(b) of the Securities and Exchange Act of 1934
[15 U.S.C. Section 78j (b)] and the Securities and Exchange Commission Rules promulgated under it as
Rule 10b-5 are applicable to this situation.



The entire board knows that with the sale to Energy, the book value of Luco’s assets will be
increased from $10 million to $32 million with almost 94% of the assets being cash. Thistrandatesto a
book value of $32,000 per share, which is more than three (3) times Ed's offer. Even if Luco’s other
assets are worthless - and there is no evidence that the $2 million book value overstates their value - the
cash value alone means Ed' s shares have a minimum book value of $30,000 per share. Thus, Luco’'s
board possesses material information that has not yet been made known to its shareholders, including
Ed.

To trade on information that is material in making a decision as to the value of shares isimproper
(and illegal) when such information is obtained because of one’s official capacity in the corporation.
Paula, as President, and the members of the Board of Directors, possess this information because of their
official positions, that is, Energy has to deal with Luco through them because of the offices they hold.
This information is not available to Ed, the party on the other side of the proposed trade. Therefore, the
board must not use its information advantage against Ed, one of Luco’s shareholders. They should
advise Ed of the situation so he can make an informed decision as to whether to sell and if so, at what
price.



Question No. 3: Factsand Interrogatories

Mrs. Big owns an amphitheater in Pennsylvania. She was planning a July 4™, 2000 concert and
decided to book UV-40, awell-known band. Mrs. Big asked her employee, George, who ran his own
business on the side booking bands, if he would do her afavor and book UV-40 for her without charge.
Two days later, after determining that UV-40 was available and would love to do the “gig,” George told
Mrs. Big that the band would perform for $50,000 provided that she submitted a $10,000 down payment
within ten days. Mrs. Big was thrilled as she projected profits of $30,000 from the band’ s performance.

Unbeknownst to Mrs. Big, George had been a disgruntled employee for some time. He felt
overworked and underpaid and he got especially angry when Mrs. Big asked him to book the band as a
“favor.” He saw an opportunity for revenge and decided that he would take the $10,000 down payment
from Mrs. Big, which he did within the 10-day period required by the band, and tell her that he would
immediately wire the money to UV-40 to book the event. In fact, George never intended to book the
band. Asaresult of George not booking the band, Mrs. Big had to cancel the concert, resulting in aloss
of her projected profits.

George subsequently decided to use the money from Mrs. Big to go on a cruise with his wife,
Betty. While on their cruise, Betty repeatedly prodded George for information on how he was able to
afford their vacation. George finally agreed that he would tell her but only after they returned to the
privacy of their luxury cabin and only after she promised not to discuss it with anyone. While aonein
their luxury cabin, George told Betty how he got the money from Mrs. Big.

1. Other than fraud and misrepresentation, what other intentional tort claims can be filed by
Mrs. Big against George in state court and with what likelihood of success?

George operated his part-time business on the first floor of a two-story building, which he and
Betty owned. The couple also lived on the second floor of the building, which was accessed by a
stairwell in the waiting area of the business on the first floor. A door blocking the stairwell from the
first to the second floor had a sign on it, which read: “Private Residence-Do Not Enter.” The key to the
door’s lock was kept near the cash register.

Oscar, an employee of George's, knew from overhearing conversations between George and
Betty that they kept about $500 in petty cash in their living room on the second floor. Oscar was never
able to confirm this as George had told him that he was not permitted to go up to the second floor.
While George and Betty were on their cruise, Oscar decided to try to get some of the petty cash from
their home to pay off some of hisbills. He borrowed the key, which he had long since known was kept
near the cash register, and opened the door to the second floor. He went up the stairs and saw ajar with
money on the table. Oscar took the money, which amounted to $500, and returned to the first floor
where he returned the key and went back to work. When the couple returned from their cruise and
discovered the money was missing, they confronted Oscar. After a police investigation, Oscar signed a
written confession, which was properly taken by the police, admitting everything he had done.



2. Aside from receiving stolen property, with what crime(s) could Oscar be charged and
found guilty with regard to his actions?

Shortly after criminal charges were filed against George regarding the taking of monies from
Mrs. Big, Betty filed a divorce action against him. The divorce was finalized about six months later
after a number of nasty exchanges between the parties. After the divorce, Betty attempted further
revenge by offering the Prosecutor testimony against George regarding their conversation on how he
took the $10,000 from Mrs. Big.

3. Assume the Prosecutor calls Betty as awitness at George's criminal trial to testify asto
George' s admission that he took the $10,000 from Mrs. Big. What objection can
George's counsel raise to prevent Betty’ s testimony and with what likelihood of success?

Question No. 3: Examiner’s Analysis

1 Mrs. Big could file intentional tort claimsfor intentional interference with prospedive
contractual relations and conver sion against George and will likely be successful on both
claims.

Mrs. Big could bring a cause of action for intentional interference with prospective contractual
relations. In order to sustain a cause of action for intentional interference with a prospective contractual
relationship, the Plaintiff must establish the following:

@ A prospective contractual relationship;

2 The purpose or intent to harm the plaintiff by preventing the relationship from occurring;
3 The absence of privilege or justification on the part of the defendant; and

(4  Actua harm resulting from the defendant’ s conduct.

Vintage Homes, Inc. v. Levin, 382 Pa.Super. 146, 554 A.2d 989 (1989); Jeannette Paper Co. v.
Longview Fibre Co., 378 Pa.Super.148, 548 A.2d 319 (1988).

The concept of a prospective contractual relationship is something less than a contractual right
but something more than a mere hope. Thompson Coal Company v. Pike Coal Company, 488 Pa. 198,
412 A.2d 466 (1979). The prospective contractual relationship is not a certainty, but a reasonable
likelihood of probability. SHV Coal, Inc. v. Continental Grain Co., 376 Pa.Super. 241, 545 A.2d 917
(1988).

As applied here, a prospective contractual relationship existed between Mrs. Big and UV-40.
The facts make clear that the band was available for the concert date and that they “would love to do the
gig”. The band’s only requirement was a $10,000 deposit within ten days, which Mrs. Big timely gave
to George for delivery to the band. The booking would have been complete if the money had been
wired to the band by George.
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It is clear that George carried out a plan to prevent the contract between Mrs. Big and UV-40
from occurring with the purpose and intent to harm Mrs. Big in order to exact revenge against her.
George intentionally failed to book UV-40 when he knew there was a reasonable likelihood that the
business relationship between the band and Mrs. Big was about to occur based upon his direct contact
with the band. He knew that the agreement to perform would be finalized if he wired the deposit to the
band as requested.

There is no indication that George was either privileged or justified to act as he did. The
privilege that will defeat an action for interference with a contractual relationship has been stated in such
general terms as “interferences which are sanctioned by the rules of the game which society has
adopted” and “the area of socially acceptable conduct which the law regards as privileged.” Glenn v.
Point Park College, 441 Pa. 474, 272 A.2d 895 (1971). George's actions in thwarting the contractual
relationship from occurring would not likely be considered within the area of socially acceptable
conduct.

As aresult of George's conduct, Mrs. Big has sustained lost profits of approximately $30,000.
These damages can be claimed in Mrs. Big's claim for intentional interference with a prospective
contractua relationship.

Mrs. Big could also bring a cause of action in conversion. Conversion has been defined as a
deprivation of another’s right of property in, or use or possession of, a chattel, or other interference
therewith, without the owner’s consent and without lawful justification. Eisenhauer v. Clock Towers
Associates, 399 Pa.Super. 238, 582 A.2d 33 (1990); Shonberger v. Oswell, 365 Pa.Super. 481, 530 A.2d
112 (1987). Money is properly the subject of a cause of action in conversion. Standard Pennsylvania
Practice 2d, 2001, citing Shonberger v. Oswell, supra. A conversion is committed where the defendant
steals. Bressan Export-Import Co. v. Conlew, 346 F. Supp. 683 (E.D. Pa. 1972).

As applied here, George took the deposit monies and used them for the cruise. He knew he had
no entitlement to the monies. The money was supposed to go to the band for the down payment. This
taking was done without Mrs. Big's consent, without her knowledge, and without lawful justification.
Mrs. Big would be able to assert a claim for her deposit monies in her cause of action for conversion.

2. Oscar could be charged and would likely be found guilty of the crimes of burglary,
criminal trespass and theft.

Oscar could be charged and would likely be found guilty of the crime of burglary. “A personis
guilty of burglary if he enters a building or occupied structure, or separately secured or occupied portion
thereof, with intent to commit a crime therein, unless the premises are at the time open to the public or
the actor islicensed or privileged to enter.” 18 Pa. C.S.A. 83502(a). Occupied structure includes any
structure or place adapted for overnight accommodation of persons whether or not the person is actually
present. 18 Pa. C.S.A. 83501. Our Pennsylvania Supreme Court has sustained the conviction for
burglary where an employee entered a manager’ s quarters without proper authorization. Commonwealth
v. Ford, 539 Pa. 85, 650 A.2d 433 (1994).
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As applied to these facts, it is clear that George and Betty’ s living quarters were marked with a
sign against unauthorized entry and that a key was required to enter the living quarters. Further, Oscar
knew that he was not permitted to enter the living quarters, as he was previously so informed by George.
Despite these factors, Oscar used the key to gain entry to the living quarters, which was clearly a
separately secured and occupied portion of the two-story building. When Oscar entered the living
guarters, he knew that this was the couple’' s permanent residence. When he made this unauthorized
entry, he did so with the intent of committing the crime of theft regarding the petty cash money. There
isno indication that Oscar was either licensed or privileged to enter the couple’ s home in their absence.
The fact that the business on the first floor may have been open to the public has no bearing on the fact
that Oscar entered a portion of the premises, which he knew was not open to the public and indeed was
blocked from public access by a door which had a sign prohibiting access and a lock preventing access.

Oscar could also be charged and would likely be found guilty of the crime of criminal trespass.
A person commits the crime of criminal trespass if, knowing that he is not licensed or privileged to do
so, he breaks into any building or occupied structure or separately secured or occupied portion thereof.
“Bresks into” includes gaining entry by force, breaking, intimidation, unauthorized opening of locks, or
through an opening not designed for human access. 18 Pa. C.S.A. §3503. The basic element of the
crime of criminal trespass is an unprivileged entry, the same element as in the crime of burglary, and
what makes burglary more serious in nature is the added element of intent to commit a crime while
inside the building or occupied structure. Commonwealth v. Thomas, 522 Pa. 256, 561 A.2d 699
(1989). Asindicated abowve, Oscar clearly knew that he was not licensed or privileged to enter the
couple’shome. He also knew it was a separately secured and occupied portion of the two-story building
because a key was needed to access the living quarters portion of the building. The opening of the lock
and entering the doorway to the second floor would constitute a breaking into the “ separately secured or
occupied portion” of the couple’s building.

Finally, Oscar could be charged and would likely be found guilty of the crime of theft. A person
is quilty of theft by unlawful taking if he unlawfully takes, or exercises unlawful control over, movable
property of another with intent to deprive the other thereof. 18 Pa. C.S.A. §3921; Com. Ex. Rel. Lagana
v. Com. Office of Atty. Gen., 443 Pa.Super. 609, 662 A.2d. 1127 (1995). As applied here, it is clear that
Oscar unlawfully took $500 in cash from the couple’ s home. The money was the property of George
and Betty which was readily moveable. When he took the money, it was his intention to deprive the
couple of their money so he could use the money to pay his hills.

3. Geor ge's counsel should seek to prevent Betty’stestimony by asserting the spousal
confidential communications privilege and he will likely be successful.

The spousal confidential communications privilege, codified at 42 Pa. C. S. A. Section 5914,
provides as follows:

Except as otherwise provided in this subchapter, in a criminal proceeding
neither husband nor wife shall be competent or permitted to testify to
confidential communications made by one to the other, unless this privilege
is waived upon the trial.



This privilege, which is waivable only by the spouse asserting the privilege, prevents a
husband or wife from testifying against their spouse as to any communications, which were
confidential when made and which were made during the marital relationship. Commonwealth
V. May, 540 Pa. 237, 656 A.2d 1335 (1995). Communications between husbands and wives are
presumed to be confidential and a party opposing application of the rule disqualifying such
testimony bears the burden of overcoming the presumption. Commonwealth v. Hancharik, 534
Pa. 435, 633 A.2d 1074 (1993). The privilege remains in force even after divorce.
Commonwealth v. Clark, 347 Pa.Super. 128, 500 A.2d 440 (1985).

In this case, the Prosecutor has called Betty in acrimina trial to testify to statements
made by George regarding the theft of Mrs. Big's money. George should assert the spousal
communication privilege and ask that Betty not be permitted to offer testimony against him at his
criminal tria. It is clear that at the time, the statement was made by George he was still married
to Betty. Asindicated above, the fact that they were subsequently divorced will not defeat the
privilege. In addition, it is doubtful that the Prosecutor will be able to overcome the presumption
that the communication was intended to be confidential. George waited until he was in the
privacy of hisluxury cabin to disclose to Betty what he had done. Further, he would not even
disclose to Betty what he had done until he received a promise that she would not discuss what
he told her. George clearly expected, and in fact required, that his disclosure to Betty would
remain confidential. George should be successful in preventing Betty from testifying against
him at his criminal trial.
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Question No. 4: Factsand Interrogatories

C City, Pennsylvania recently adopted a policy, which establishes a random drug-testing
program applicable to all C City employees. Each month up to 20 employees are selected at
random and required to provide a urine sample, which is then tested for the presence of unlawful
drugs. If thetest result is positive for unlawful drugs, the policy provides that the employee will
be subject to termination of employment. C City enacted the policy in order to enhance public
confidence in the City:s workforce.

Severa weeks ago the first group of employees was subjected to drug testing. Patricia
(“P"), an accountant for C City, was one of the employeestested. Her test results were received
by Mark (“M”), the C City manager and showed the presence of cocaine, an unlawful drug. M
immediately sent a memorandum to all members of C City Council advising them of the test
results and that P-s employment would be terminated as aresult. M also provided a copy of this
memo to the local newspaper. The following day, M called P to his office, told her of the test
results and announced that she was terminated effective immediately. The same day, the
newspaper published a story about P-s test results, including information from M:s memo.

P, who has never used cocaine, was shocked to learn of the test results. The day after her
termination she requested that M allow her to present information in support of her contention
that the result was a either a “false positivel or that another employeess test results were
mistakenly identified as P-sresults. M refused to provide P with an opportunity to provide this
information. The loss of P-s salary from C City has had a serious impact on P-s family because
her family has no other source of income. P had no employment contract with C City, and under
C City employment policies she could be terminated at any time, without cause and without
advance notice.

1 What claim or claims based upon the United States Constitution should P assert
against C City regarding (a) the drug testing policy and (b) M:=srefusal to allow P
to present information about the results of the her drug test, and with what likely
result?

P has filed suit against C City in the appropriate United States District Court asserting
federal constitutional claims regarding the C City drug testing policy and M:s refusal to allow P
to present information about the results of her drug test. After filing the Complaint, P
immediately filed a Motion for Preliminary Injunction pursuant to Rule 65 of the Federal Rules
of Civil Procedure requesting reinstatement to her job pending final resolution of the claims.

2. What factors should be considered by the Court in ruling on this Motion, and how
isthe Court likely to rule on the Motion?

M:s file contains a document entitled “Laboratory Test Report,@ furnished to M by
Testing Lab, Inc. (“Lab@),which performs all urine tests for the C City drug testing program. The
contents of the document are P-s name, the date the urine sample was collected by Lab, the date
testing was performed by Lab, the test results showing the presence of cocaine, and a signed
certification by Lenny, alaboratory technician employed by Lab that he performed the testing
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and obtained the results shown. At the hearing on the motion for preliminary injunction C
City=s counsel intends to call Karen, the President of Lab, to identify the document, describe how
it was created and maintained, and verify that it is arecord of aregularly conducted activity of
Lab.

3. What objection should counsel for C City anticipate from P-s counsel to the
admission of this document, and would the document be admissible over that
objection?

Question No. 4: Examiner’s Analysis

la. TheC City drug testing policy, requiring random drug tests of all employees, likely
violates the protections afforded by the Fourth Amendment to the United States
Constitution against unreasonable sear ches and seizures, and istherefore invalid.

The Fourth Amendment of the United States Constitution provides for Athe right of the
people to be secure in their persons, houses, papers, and effects, against unreasonable searches
and seizures. . .0 A random drug test through urinalysis constitutes a search and seizure within
the meaning of the Fourth Amendment. See, Skinner v. Railway Labor Executives Association,
489 U.S. 602, 617-18, 109 S.Ct. 1402,1413 (1989). Thus, the drug testing policy of C City must
meet the Areasorableness) requirement.

In the context of criminal proceedings, the Areasonablefl requirement must be satisfied
through the procedures described by the Warrant Clause of the Fourth Amendment or a
recognized exception. Skinner, supra, 489 U.S. at 619, 109 S.Ct. at 1414. Outside of alaw
enforcement context, a warrant is not always required but nevertheless, search or seizureis
ordinarily unreasonable in the absence of individualized suspicion of wrongdoing. Chandler v.
Miller, 520 U.S. 305, 313, 117 S.Ct. 1295, 1301 (1997). Here, of course, thereisno
individualized suspicion which would have justified a drug test being required for P. However,
the Supreme Court has upheld certain programs involving suspicionless searches where the
program was designed to serve what has been characterized as Aspecial needs,i beyond the
normal need for law enforcement. See Vernonia School District v. Acton, 515 U.S. 646, 115
S.Ct. 2386 (1995) (random drug testing of student athletes); Treasury Employees v. Von Raab,
489 U.S. 656, 109 S.Ct. 1384 (1989) (drug tests for United States Custom Service employees
seeking transfer or promotion to certain positions); Skinner v. Railway Labor Executive
Association supra (drug and alcohol tests for railway employees involved in train accidents or
found to be in violation of particular safety regulations). When Aspecial needs are asserted in
support of such a search, the Court must examine closely the competing private and public
interests advanced by the parties, and determine whether an important governmental interest
would be adversely affected by a requirement of individualized suspicion. Chandler v. Miller,
supra, 520 U.S. at 313-314, 117 S.Ct. at 1301.

In the instances where random or otherwise suspicionless drug testing has been upheld
against a Fourth Amendment challenge, the searches have been found justified based upon the
need to protect public safety (Skinner), insure that law enforcement personnel are fit and capable
of performing duties (National Treasury Employees), and assure that police officers are not law
breakers (Carroll v. City of Westminster, 233 F.3d 208 (4" Cir. 2000)).
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The C City policy, however, is arandom search applicable to all employees of whatever
job classification. Thus, maintenance workers, administrators, accountants, and all other types of
employees would be subject to unrestricted random searches. Where searches of broad classes
of individuals have been predicated on the general interest in crime prevention or control, or to
simply support public confidence in governmental employees or officers, the Courts have been
less willing to uphold suspicionless, random searches. Thus, in Chandler v. Miller, 520 U.S.
305, 117 S.Ct. 1295 (1997), the Supreme Court concluded that there was no Aspecial needi
justifying drug testing of all candidates for high office in the State of Georgia. In Baron v. City
of Hollywood, 93 F. Supp. 2d, 1337 (S.D. Fla. 2000), the District Court struck down a municipal
requirement that required drug testing of all applicants for city employment, finding that the
city:s genera interest in maintaining public confidence in its employees was not sufficient to
outweigh the privacy interest of employees and did not demonstrate aAspecial need.i

In this instance, C City asserts only the general justification that it needs to enhance
public confidence in the City:s workforce. The drug testing is not confined to employeesin
safety-sensitive positions, or those which would show some other Aspecial need@ for a random,
suspicionless search. Accordingly, it is likely that the C City policy requiring random drug
testing of al employees would be invalid under the Fourth Amendment.
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1b. Pshould assert that M:s actions infringed upon her liberty interest protected by the Due
Process Clause of the Fourteenth Amendment and that sheistherefore entitled to
procedural due process affording her an opportunity to present information regarding the
accuracy of her drug test.

P had no employment contract with C City and under C City policy could be terminated without
cause and without prior notice. Accordingly, P would have no property interest in her employment
protectable under the Due Process Clause of the Fourteenth Amendment. However, the Supreme Court
has recognized that an individual has a protected interest in reputation, and that Awhere a persorns good
name, reputation, honor or integrity is at stake because of what the government is doing to him, notice
and opportunity to be heard are essential.f Wisconsin v. Constantineau, 400 U.S. 433, 437, 91 S.Ct.
507, 510 (1971).

The government action in question must involve a publication to others that is substantialy and
materialy fase. Codd v. Velger, 429 U.S. 624, 627, 97 S.Ct. 882, 883 (1977). The information which
is published must adversely affect the reputation of the employee, and must be taken in connection with
some adverse employment action affecting the employee. See, Paul v. Davis, 424 U.S. 693, 96 S.Ct.
1155 (1976).

Here, M published information regarding P by distributing a memo to members of C City
Council aswell asto the local newspaper. Thisinformation received widespread publicity through
publication of the newspaper article, and without question will adversely affect P-s reputation within the
community. The information contained in the memorandum - that P-s drug test was positive for cocaine
- was true in the narrow sense of the word; that is, the test results received by M disclosed the presence
of cocaine. In abroader sense, however, the fact implicit in this information (that P had used cocaine)
was not true in that P has never used cocaine. Whatever the reason for this error, whether it be afalse
positive through the test or a mistaken attribution of the test result to P rather than the correct employee,
M in fact made public information which was untrue. Further, M:=s statement was made in connection
with the termination of P-s employment, satisfying another prong of aliberty interest claim.

An opportunity for P to be heard would have afforded her a chance to correct this mistake and
avoid the adverse consequences that followed. A hearing in connection with this infringement on P:s
liberty interest in her reputation would therefore have been of great value. Accordingly, it islikely that
P can successfully assert a violation of the Due Process Clause of the Fourteenth Amendment.

In order to establish vicarious liability on the part of C City for the actions of its employee M, P
would have to prove that the violation was caused by municipal policy or custom. See Monell v.
Department of Socia Services of the City of New York, 436 U.S. 658, 98 S. Ct. 2018 (1978). Anaysis
of the vicarious liability issue is not required for a complete answer.

2. After considering the factors applicableto a Mation for Preliminary Injunction, it is
unlikely that the District Court would grant the Motion.

The factors to be considered by a District Court when ruling on a Motion for Preliminary
Injunction under Rule 65 of the Federal Rules of Civil Procedure are well established. The moving
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party must show (1) irreparable injury, (2) a reasonable probability of success on the merits, (3) the
harm to the moving party outweighs the possible harm to other interested parties, and (4) harm to the
public. B.P. Chemicals v. Formosa Chemical and Fibre, 229 F.3d 254, 263 (3" Cir. 2000).

1) Irreparable Injury.

P has lost her employment and with it the sole source of income for her family. Obvioudly, this
could well be construed as a significant injury. However, because a preliminary injunction is equitable
relief, and loss of earnings would be recoverable as damages in an action at law, Courts have frequently
concluded that income loss does not constitute irreparable injury for purposes of a preliminary
injunction. Sampson v. Murray, 415 U.S. 61, 89-90, 94 S.Ct. 937 at 952-53 (1974). Morton v. Beyer,
822 F.2d 364 (3" Cir. 1987); Naccarati v. Wilkins Township, 846 F. Supp. 405 (W.D. Pa. 1993).
Accordingly, even though the consegquences to P of loss of employment are severe, these consequences
do not rise to the level of irreparable injury for purposes of a Motion for Preliminary Injunction. It could
be argued that the damage to reputation and emotional trauma suffered by P could rise to the level of
irreparable injury, particularly since they could not immediately be compensated for by money damages.

However, it is also difficult to conceive of how reinstatement to her job would aleviate the harm to her
reputation and emotional state.

2 Likelihood of Success on the Merits.

For reasons noted in parts 1.a. and 1.b. above, P will likely be able to demonstrate a reasonable
probability of success on the merits of her federal claims. This factor, therefore, would weigh in favor
of apreliminary injunction.

3 Balancing the Harm.

The adverse effect upon C City in the event injunctive relief is granted would not necessarily be
great. An alleged drug user would remain on the public payroll, but even if the allegations were true, P-s
position does not involve the public safety or welfare. On the other hand, the harm to P from denia of
injunctive relief would be much gresater, as a result of her loss of income.

4 Harm to the Public.

There seems to be no genera public interest at stake here with respect to issuarce of an
injunction. Whether or not injunctive relief is granted, presumably C City would continue to perform its
governmental functions in furtherance of the general public interest.

Although the potential harm to P is substantial, that harm is compersable in the form of money
damages. Asaresult, it seemslikely that the request for preliminary injunctive relief would be denied
despite alikelihood of success on the merits.

3. C City’scounsdl should anticipate that P would object on the groundsthat the laboratory

test report constitutes hear say, but the document would be admissible pursuant to an
exception provided by Federal Rule of Evidence 803(6).
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The laboratory test report is awritten statement other than one made by the declarant (Lenny)
while testifying at the trial or hearing, offered into evidence to prove the truth of the matter asserted. As
such, it constitutes inadmissible hearsay pursuant to Federa Rules of Evidence (AFREQ) 801 and 802,
and C City:s counsel should anticipate that P-s counsel would object on that basis to admission of the
document into evidence. In order for the document to be admissible, it must fall within one of the
allowable exceptions to the hearsay rule embodied in FRE 803.

The only possible exception applicable to this document appears to be that set forth in FRE
803(6), for Arecords of regularly conducted activity.i Commonly referred to as the Abusiness records)
exception, FRE 803(6) allows the admission of:

A memorandum, report, record or data compilation, in any form, of acts, events,
conditions, opinions, or diagnoses, made at or near the time by, or from
information transmitted by, a person with knowledge, if kept in the course of a
regularly conducted business activity, and if it was the regular practice of that
business activity to make the memorandum, report, record or data compilation, all
as shown by the testimony of the custodian or other qualified witness, . . ., unless
the source of information or the method or circumstances of preparation indicate a
lack of trustworthiness.

Here, the document would be identified by Karen, the President of Lab. The business records
exception to the hearsay rule does not require that the witness identifying the document have personal
knowledge of the entries in the record, so long as the witness has knowledge of the procedures under
which the records were created. United States v. Wables, 731 F.2d 440, 449 (7" Cir. 1984). As
President of Lab, Karen would be qualified to testify to those procedures and thus Lenny (who had
persona knowledge of the test) would not be required to testify in support of the document.  Further,
Karerrs testimony would also satisfy the requirements that the custodian or other qualified witness at
least testify as to whether the lab test results are in fact kept in the ordinary course of regularly
conducted business activity, and that it was the regular practice of the lab to prepare such areport in
connection with a specific test. Accordingly, the exception provided under FRE 803(6) should be
applicable and the document would be admissible over a hearsay objection.
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Question No. 5: Factsand Interrogatories

By avalidly executed deed dated February 1, 1975, Don conveyed Blackacre, located in C
County, Pennsylvaniato Y Corporation. Y Corporation then leased Blackacre to Bill who operated a
night club (the Club) on the premises. Y Corporation hoped to one day expand the Club and increase the
size of the parking lot. The deed to Blackacre provided that Y Corporation, its successors and assigns,
had aright to purchase Whiteacre, atract owned by Don which was adjacent to Blackacre, at the
appraised value at the time of any such future sale should Don, his heirs or assigns, ever decide to sdll
Whiteacre.

On June 1, 2001, Bill entered into a valid, written contract with Ann in which Ann agreed to
perform at the Club on December 31, 2001 at the Club=s annual New Y ear-s Eve party. The Club
usually sold out on New Y ear-s Eve. Thiswasto be Anrrsfirst performance at the Club although she
had performed successfully at severa other clubsin the area. The contract provided that Ann and Bill
would receive an equal share of the cover charges. Ann was excited and purchased special props with
New Y ear=s Eve decorations for $300 for her upcoming act. On October 30, 2001, Ann called Bill to
ask about the time of her performance and Bill advised her that she could not perform on New Y ear:s
Eve because he had just signed an agreement with Cal, a famous comedian, to perform on December 31,
2001. Bill told her that he would not breach his agreement with Cal.

Ann was furious and hung up the phone without responding. She was upset and felt that she
needed to go away and relax. Ann immediately purchased nonrefundable plane tickets to Florida and
made hotel reservations from December 26, 2001 through January 1, 2002. On December 15, 2001,
Ann received a letter by fax from Bill which stated: "Youre on for New Years Evel Comein
tomorrow to go over details. Let me know immediately what time to expect you." Ann ignored the
letter.

1 When Ann failed to appear at the Club on New Y ear=s Eve, Bill commenced a breach of
contract action against her. Will Bill prevail?

2. Ann filed a counterclaim against Bill alleging breach of contract and claiming damages
for (a) lost earnings for December 31, 2001; (b) emotional distress; (c) airplane fare and
cost of hotel accommodations in Florida; and (d) $300 for the props which she purchased
for her New Year-s Eve act. Assume for this question only that Bill is found liable for
breach of contract. Will Ann be successful in recovering damages for (a) through (d)?

Don died on March 1, 1977. His son, Sam, who was 6 months old at the time of Don's death was
Dons sole heir and as such inherited all of Dorrs estate including Whiteacre. On February 1, 2002, Sam
entered into an agreement for the sale of Whiteacre to Dee. Y Corporation filed an action in the Court of
Common Pleas of C County, Pennsylvania seeking to enforce the right of first refusal to purchase
Whiteacre that was set forth in its deed to Blackacre.

3. What argument should be raised by Sam in response to the claim made by Y Corporation
and with what likelihood of success?
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Question No. 5: Examiner’s Analysis

1 Bill will not prevail in his breach of contract action against Ann because Bill anticipatorily
repudiated the contract with Ann.

Bill’ s statements on October 30, 2001 to Ann constituted an anticipatory repudiation of the
contract. The Restatement (2d) Contracts defines an anticipatory repudiation as a positive statement of
the obligor to the obligee, which is reasonably interpreted by the obligee to mean that the obligor will
not or cannot perform his contractual duty. Restatement (2d) Contracts (1981) § 250. A mere threat of
non performance or an expression of doubt does not constitute an anticipatory repudiation. Oak Ridge
Construction Co. v. Tolley, 351 Pa.Super 32, 504 A.2d 1343 (1985).

The Pennsylvania Supreme Court has set forth a more stringent test for an anticipatory
repudiation. 1n 2401 Pennsylvania Avenue Corp. v. Federation of Jewish Agencies of Greater
Philadelphia, 507 Pa. 166, 489 A.2d 733 (1985), the Pennsylvania Supreme Court held that in order to
give rise to a renunciation amounting to a breach of contract, there must be an absolute and unequivocal
refusal to perform or adistinct and positive statement of an inability to do so before the time of
performance. Based on either the Restatement or the Pennsylvania Supreme Court’s analysis, Bill
anticipatorily repudiated the agreement with Ann before the time set for performance.

The obligee need not give notice to the breaching party that the repudiation will be treated as a
breach. No acceptance of the repudiation is necessary in order to give rise to an anticipatory breach of
contract. William B. Tanner Co. v. WIOO, Inc., 528 F.2d 262 (3d Cir. 1975). The Restatement (2d)
Contracts 8250 aso follows this view. Ann’s failure to respond when Bill repudiated the contract had
no effect on Bill’ s breach.

If the obligee relies on the repudiation, that reliance is sufficient evidence of her choice to treat
the repudiation as a breach even though she does not bring a breach of contract action at that time. The
obligee need not notify the repudiator of the obligee’s change of position. Murray on Contracts 8109
(3rd Edition, 1990). Ann, therefore, had no obligation to inform Bill that she was treating his statements
as an anticipatory repudiation in order to treat it as a present breach of contract.

The obligor may retract the repudiation if he does so before the obligee has indicated that she
treats the repudiation as a breach or materially changes her position in reliance on the repudiation.
Restatement (2d) Contracts 8256(1). Bill’s notice to Ann on December 15, 2001, that she could perform
at his club as agreed was not an effective retraction because it was too late. Ann had already acted in
reliance on Bill’ s repudiation when she purchased her plane tickets to Florida and made hotel
reservations.

A breach by anticipatory repudiation discharges the injured party’ s duties under the contract.
Pennsylvania Corp. v. Federation of Jewish Agencies of Greater Philadel phia, supra. 507 Pa. at 174, 489
A.2d at 737. Ann’sduty under the contract to perform on New Year’'s Eve was discharged upon Bill’s
repudiation of the agreement. Ann will not be found liable for breach of contract and Bill will not
prevail.
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2. Ann will probably recover damages for her lost earnings, but will not recover her travel
expensesand damages for emotional distress. She may recover her expensesincurred in
reliance on the contract if she does not recover her lost earnings.

The goal of the recovery of money damages is to place the injured party in the same position she
would have beenin had the contract been performed. Lambert v. Durallium Products, Corp., 364 Pa.
284, 287, 72 A.2d 66, 67 (1959). In case of abreach of contract, the injured party is entitled to recover
damages to compensate for all consequences naturally flowing from the breach as well as any other
reasonably foreseeable damages so long as they were within the contemplation of the parties at the time
of the contract. Keystone Floor Products Co. v. Beattie Mfg. Co., 432 F.Supp. 869 (E.D. Pa. 1977).

The burden is on the party claiming damages to prove the items and amount of her damages by
proof of facts sufficient to form a basis for their assessment. Spang and Co. v. US Stedl Corp., 519 Pa.
14, 545 A.2d 861 (1988). Damages must be proven by competent evidence and with reasonable
certainty. E.C. Erngt, Inc. v. Koppers Co., 626 F.2d 324 (3d Cir. 1980). Damages may not be based on
mere speculation, but where the amount may be fairly estimated from the evidence, recovery will be
permitted even though the exact amount cannot be determined. Spang and Co. v. US Steel Corp, supra.

a. Ann will probably recover damages for lost earnings.

Ann’s compensation under the terms of the contract was one-half of the evening’s cover charges.
Foreseeablity and causation would not be issues because the obvious goa of the contract was to provide
income to both Ann and Bill. Ann’sloss of income resulted from Bill’ s repudiation of the contract and
was a foreseeable consequence.

The more serious problem arises with proving the amount of Ann’s loss with reasonable
certainty. Purely speculative damages may not be recovered. It is not necessary, however, that the
amount be shown with mathematical certainty. It will be difficult for Ann to prove her lost
compensation with reasonable certainty because the compensation was based on profits, which are
uncertain. Courts are, however, reluctant to allow the breaching party to avoid liability for damagesin
such a situation.

InWeinglass v. Gibson 304 Pa. 203, 155 A. 439 (1931), the defendant, a theater owner,
anticipatorily repudiated his contract with a performer. The agreement provided for an equal division of
the cover charges. Regarding the calculation of damages, the Pennsylvania Supreme Court stated:

While they (proofs of damage) are not as satisfactory as might be
produced in other lines of endeavor outside the theatrical world, they are,
it would seem, about all that can be shown where a breach of contract such
as we are dealing with has occurred. To lay down a stricter basis for
calculation would mean that it matters not how much he was in the wrong
in failing to live up to his contracts, a theater owner or operator could
violate them with impunity, with the certainty in mind that, however much
his wrongful act had injured the other party, the latter could recover
nothing because of the strictness required in the proofs of his
damage....Where there is a basis in the evidence for a reasonable
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computation of the damages suffered considering the reture of the
transaction, a verdict may be based thereon, though there may be involved
some uncertainty about it. 1d. 304 Pa. at 207, 155 A.2d at 440.

It would be necessary for Ann to offer evidence upon which a reasonable computation of her
damages could be calculated. Various factors could be considered, such as the fact that the performance
was to be on New Year’s Eve and that the Club was generally sold out on that night, evidence of the
gross receipts at the Club on December 31, 2001 and evidence of the amount of receipts Ann generated
in other clubs in the area where she had recently performed. 1f Ann can provide the trier of fact with a
reasonable basis from which to calculate her damages resulting from Bill’ s repudiation, she may recover
her lost income.

Any recovery of damages may be offset by Ann’s failure to take reasonable steps to mitigate
damages. Gaylord Builder’s v. Richmond Metal Mfg. Corp, 186 Pa.Super. 101, 140 A.2d 358 (1958).
A determination of a plaintiff’s obligation to mitigate damages depends on the reasonableness of her
conduct, which must be examined from all of the facts and circumstances of the case. Courts generally
hold that the mitigation principle is applicable in cases of anticipatory repudiation and do not allow an
innocent promisee to recover damages that she could have avoided after the repudiation though she has
not yet treated the repudiation as a breach. Murray on Contract, supra. 8122. Here, Ann did not learn of
Bill’ s breach until October 30, 2001. It may have been too late for her to try to find another engagement
for New Year's Eve. It would be necessary for the trier of fact to determine from the evidence whether
Ann’sfailure to make any reasonable efforts to prevent the accumulation of unnecessary damages will
affect her recovery.

b. Ann will not recover her airplane fare and hotel accommodationsin Floridain a
breach of contract action.

The general rule is that the breaching party is liable for damages for such harm as would
naturally and ordinarily result from the breach or that were reasonably foreseeable and within the
contemplation of the parties at the time they entered into the contract. Rusiski v. Pribonic 511 Pa. 383,
515 A.2d 507 (1986). The expenses associated with Ann’s trip to Florida would not ordinarily result
from Bill’s breach. These costs would not have been foreseeable and within the contemplation of Ann
and Bill at the time of the formation of the contract. Ann’s Florida expenses, therefore, would not be
recoverable as consequential damages.

C. Ann would not recover damages for emotional distressin her counterclaim for
breach of contract.

Damages for emotional distress are generally not recoverable in a breach of contract action. An
exception may occur if the breach also caused bodily harm or the breach is of such akind that serious
emotional disturbance was a particularly likely result. Restatement (2d) Contracts (1981) 8353.

Pennsylvania Courts have not specifically adopted section 353 of the Restatement (2d), but have
left the door open for the recovery of damages for emotional distress in a breach of contract action.
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Rogers v. Nationwide Insurance Co., 344 Pa.Super 311, 496 A.2d 811 (1985). In D’ Ambrosio v.
Pennsylvania National Mutual Casualty Co., 494 Pa. 501, 431 A.2d 966 (1981), the Pennsylvania
Supreme Court noted:

The possibility cannot be ruled out that emotional distress damages may
be recoverable on a contract where, for example, "the breach is of such a
kind that serious emotional disturbance was a particularly likely result.”
Restatement (2d) of Contracts' 367 (Tent. Draft No. 14, March 1, 1979).
The present record falls far short of establishing such a breach. 1d. 494 Pa.
a509n. 5,431 A.2d at 970 n. 5.

It is unlikely that Bill’s breach of his contract with Ann could be found to support a conclusion
that serious emotional disturbance was a particularly likely result. While Bill’s conduct may have been
upsetting, it would hardly be sufficient to lead to a conclusion that serious emotional disturbance was a
likely result. Ann’s claim for damages for emotional distress would thus fail.

d. Ann may recover her expensesin the amount of $300.

The goal of damages in a breach of contract action is to place the injured party as nearly as
possible in the same position she would have occupied had there been no breach. Sheis"entitled to be
reimbursed for the money actually paid out and all reasonable and proper expenses incurred on the faith
of the contract.” Harmon v. Chambers, 358 Pa. 516, 521-522, 57 A.2d 842, 845 (1948). Ann spent
$300 for the special props for her New Y ear's Eve performance in reliance on her contract with Bill.

Reliance damages, however, are generally awarded in types of cases where lost profits cannot be
shown with sufficient certainty. The Restatement (2d) Contracts (1981) §349 provides:

As an alternative to the measure of damages stated in §347, the injured
party has aright to damages based on his reliance interest, including
expenditures made in preparation for performance or in performance, less
any loss that the party in breach can prove with reasonable certainty the
injured party would have suffered had the contract been performed.

If Ann can prove with reasonable certainty her lost earnings resulting from Bill’ s anticipatory
repudiation of the contract, Ann cannot recover her reliance expenditures. See: Restatement (2d)
Contracts, 8349 Illustration 2. Where, as here, the breach precludes an entertainment event, the injured
party can recover the reliance expenditures where lost profits would be too speculative. If the court
awards lost earnings, Ann will probably not be able to recover the expenses of $300 incurred on the faith
of the contract.
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3. Sam should successfully arguethat theright of first refusal contained in Don'sdeed to Y
Corporation isvoid because it violates the rule against per petuities.

Sam should raise the argument that the right of first refusal violates the rule against perpetuities
and is, therefore, void. The right of first refusal, or right of pre-emption, contained in Don'sdeed to Y
Corporation is a future interest rather than a presently vested estate. The vesting of the right of first
refusal depends upon the occurrence of a certain event: the decision to sell Whiteacre by Don, his heirs
or assigns. Theright cannot vest in 'Y Corporation unless Don or his heirs actually decides to sell
Whiteacre. The rule against perpetuities strikes down contingent interests that might vest too remotely.
The rule against perpetuities, therefore, applies to the right of first refusal. Royer v. Wineland
Equipment, Inc., 444 Pa. Super 276, 663 A.2d 780 (1995); See: Central Delaware County V.
Greyhound, 527 Pa. 47, 588 A.2d 485 (1991).

The common law rule against perpetuities provides that "no interest is good unless it must ves, if
at al, not later than 21 years after some life in being at the creation of the interest.” John C. Gray, The
Rule Against Perpetuities, Section 201(4th Ed. 1942). The rule against perpetuitiesis a positive
mandate of substantive law designed to prohibit unreasonable restraints on alienation, which hinder the
beneficial and prosperous use of property. Southeastern Pennsylvania Transportation Authority v.
Philadel phia Transportation Company, 426 Pa. 377, 233 A.2d 15 (1967).

If it cannot be proven that a contingent interest will necessarily vest within 21 years after some
lifein being at the creation of the interest, the contingent interest is void from the outset under the
common law. Jesse Dukeminier, A Modern Guide to Perpetuities, 74 Cal. L.Rev. 1867 (1986). Under
the common law rule, the right of first refusal, which is unlimited in duration would fail because it might
vest too remotely and violate the rule against perpetuities. Viewed at the time of the creation of the
interest, the time period of alifein being plus 21 years could elapse after the creation of the interest
before the interest would vest. In fact, that is what occurred.

Pennsylvania has adopted a wait and see doctrine by statute which permits the validity of a
contingent interest if it actually vests within the common law perpetuities period. 20 Pa.C.S.A. §6104.
Y Corporation's right of first refusal, therefore, must vest within 21 years of Don's death in order to be
valid. 20 PaC.S.A. 86104(b). Sam's life cannot be used as a measuring life because he was not born at
the time of the creation of the interest on February 1, 1975. The right of first refusal was valid only until
21 years after Don's death or March 1, 1998. Royer v. Wineland Equipment Inc., supra. 444 Pa. Super
at 280, 663 A.2d 780 at 782.

Sam should successfully argue that the right of first refusal contained in Don's deed to Y
Corporation is void because it violates the rule against perpetuities under both the common law and
Pennsylvania's statute.
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Question No. 6: Factsand Interrogatories

In 1990, Tim purchased his mother, Meg's, dairy business, which is located in Pennsylvania.
The business included 200 dairy cows, equipment, afeed barn, a partially completed milking parlor and
Blackacre, a thirty-acre farm. Meg owned Blackacre for fifteen years prior to the transfer to Tim.
Shortly after Meg acquired Blackacre, she fenced in, began grazing cows on and built a small feed barn
on Southacre, a ten-acre tract directly south of Blackacre. Meg and Tim have continually grazed cows
on Southacre since Meg began doing so. Additionally, just before selling her businessto Tim, Meg
began the construction of the milking parlor on Southacre, which was ultimately completed by Tim.
Meg’'s deed to Tim described Blackacre but made no mention of Southacre.

Stone, Inc. (* Stone”) istherecord owner of Southacre. Stone operates stone quarriesthroughout the
state and owns several hundred properties. In January 2002, Stone contracted with Drill, Inc. (“Drill”), a
company it employs frequently to assist it in analyzing potential quarry sites, to conduct test drilling on
Southacre to determine the depth and quality of stone on Southacre. Stone explained to Drill that it intended
to open astone quarry on Southacre. Drill has entered Southacre, over Tim’ s objections, and has begun to
examine Southacreto lay out itsdrilling plan on Southacre, but has not yet commenced drilling operations.

Timisvery concerned that aquarry operation on Southacre, and the blasting that would accompany
the same, will disturb his cows and cause them to go dry. Tim has made contact with appropriate state
officials from whom he has learned of a newly promulgated, and unexpected, executive order that now
prohibits blasting within one mile of any existing dairy operation. This new executive order will make the
operation of a stone quarry on Southacre totally financially impracticable for Stone.

Tim has recently been required to place Meg in a nursing home because Meg is suffering from a
mental condition that makes Meg incapable of making competent decisions regarding her well being and
affairs despite appearing normal when engaged in casual conversation. Tim has filed a petition with the
Pennsylvania courts to have Meg declared incapacitated and to have Tim appointed as Meg's legal
guardian.

Tim has become concerned about arelationship that has devel oped between Meg and amale friend
of Meg's. Tim believes he, despite knowing of Meg's menta state and the pending guardianship petition, is
attempting to gain access to Meg's money by feigning love and affection for Meg. Last week, much to
Tim’'s shock and disbelief, Meg's friend drove Meg to a state adjoining Pennsylvania where he and Meg,
both lifelong Pennsylvania residents, were married.

Today, Tim has asked for your advice on the following issues:

1. Does he, or Stone, have superior ownership rights to Southacre?

2. Assume the executive order banning blasting is legally valid, enforceable and constitutional.
Stone has directed Drill to stop all work on Southacre and Drill has demanded its lost profits.

What argument is available to Stone to avoid its contract with Drill?

3. Do the Pennsylvania courts have jurisdiction to determine the validity of Meg's out-of-state
marriage?

4. Assume for this question only that: (a) the Pennsylvania Courts have jurisdiction; (b)
Pennsylvania law applies; (c) Tim has been appointed as Meg's guardian based upon her
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incapacity; and (d) Tim has the legal right, as guardian, to file an action on behalf of Meg to
assert her recent marriageisvoid. Other than adeclaratory judgment action, what action should
Tim bring to have Meg's marriage declared void by the Court and with what likelihood of
success?

Question No. 6: Examiner’s Analysis

1 In a majority of jurisdictions, Tim would have the superior claim to Southacre
based upon adver se possession of Southacre by Tim and Meg. In Pennsylvania,
however, the failureto include Southacrein the deed from Meg to Tim may prevent
his claim of adver se possession.

To claim title by adverse possession one must prove that he or she had actual, continuous,
exclusive, visible, notorious, distinct and hostile possession of the land for the applicable statutory
period. See, Schlagel v. Lombardi, 337 Pa. Super. 83, 486 A.2d 491 (1984). In Pennsylvania, the
required statutory period is twenty-one years. See, 42 Pa.C.S.A. 85530; and 68 P.S. 881. Each of the
enumerated elements must exist or the possession will not confer title upon the putative owner by
adverse possession. See, Conneaut Lake Park, Inc. v. Klingensmith, 362 Pa. 592, 66 A.2d 828 (1949).

Actual, visible and notorious possession generally requires that the possessor exercise his right to
possession openly and not in secret so that the world can observe his use. Possession is generally
considered hogtile if it is not permissive. The possession by the putative owner must also be continuous
and uninterrupted for the applicable statutory period. Continuous does not necessarily require or mean
use on each day, but, does require use of the property in afashion typical of an ordinary user or owner.
See, Minteer v. Wolfe, 300 Pa. Super. 234, 446 A.2d 316 (1982).

Additionally, adverse possession does not require that one individual be the continuous possessor
of the property throughout the applicable statutory period. The possession of successive occupants or
owners of the property may be tacked to establish the existence of ownership throughout the applicable
statutory period provided there is privity between the successive occupants or owners. “Privity”
requires a succession of relationship to the same thing, whether created by deed or other acts or by the
operation of law. Stark v. Lardin, 133 Pa. Super. 96, 1 A.2d 784 (1938).

In the instant case, the deed from Meg to Tim does not make mention of Southacre. In a
situation where property was conveyed by deed and the deed did not specifically describe the property
for which adverse possession was being claimed, the Pennsylvania Supreme Court has found tacking did
not exist. See, Baylor v. Soska, 540 Pa. 435, 658 A.2d 743 (1995). In Baylor the court held “the only
method by which an adverse possessor may convey the title asserted by adverse possession is to describe
in the instrument of conveyance by means minimally acceptable for conveyancing of realty that which is
intended to be conveyed.” Id. at 441. Accordingly, Tim will likely have difficulty establishing tacking
as the deed did not include Southacre. Tim should argue, however, that the fact that the deed was part of
an overal transfer of a business that included the buildings on Southacre might allow him to fit the
transfer, despite the deed, within the scope of an “instrument of conveyance” within the definition of the

Baylor opinion.

In other jurisdictions, where the area in question is enclosed with a fence such that the conveyed
and nonconveyed parcels are clearly considered part of one whole tract, privity and tacking have been
found. Courts have also held that where a building encroaches into an area outside the described
property conveyed and, clearly, the building is being transferred that the failure to include the
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encroachment area in the deed description is not determinative of the tacking issue. Other courts have
also considered many other factors that prove an intent by the Grantor to convey possession of the
disputed area to the Grantee despite the failure to describe the disputed areain the deed. See, 17 A.L.R.
2d. 1125 for a collection of cases regarding this issue.

Meg and Tim have collectively farmed Southacre regularly for a period well in excess of the
twenty-one year statutory period. The facts clearly suggest that possession has been actual, continuous,
exclusive, visible, mtorious, distinct and hostile. Tim's claim to Southacre, however, remained inchoate
despite the deed from Meg as Meg failed to include a description of Southacre in the deed to Tim. Stone
should argue that this failure demonstrated a clear intent on Meg's part to abandon any claim to
Southacre. Tim should argue that the transfer of Blackacre was part of a larger transfer of the entire
business, which included buildings located on Southacre, and that this overall transfer should be viewed
as an instrument of conveyance sufficient to convey title to Southacre to Tim. Unless Tim is successful
in this argument, Stone will have superior ownership rights to Southacre.

2. Stone should be able to be excused from performance of its contract with Drill
because of the new executive order’s commercial frustration of its contract with
Drill.

Where an intervening event (such as a change in the law) makes the performance of a contract
impracticable, though legally performable, the Courts have evoked the doctrine of “commercial
frustration” to excuse performance. “Frustration may be defined as the premature determination of an
agreement between parties, lawfully entered into and in the course of operation at the time of its
premature determination, owing to the occurrence of an intervening event or change of circumstances so
fundamental as to be regarded by the law both as striking at the root of the agreement, and as entirely
beyond what was contemplated by the parties when they entered into the agreement.” 18 Williston on
Contracts (3d Ed.), § 1954, p.129 (1978).

The law of frustration of purpose is similar to contract law in the area of impossibility of
performance but may be distinguished in that frustration assumes the possibility of literal performance
but excuses the performance because supervening events have essentially destroyed the purpose for
which the contract was made. See, Commercial Coa Mining Co. v. Big Bend Coa Mining Co., 293 Pa.
39, 141 A. 732 (1928). The Pennsylvania Supreme Court has held that “when people enter into a
contract which is dependent for the possibility of its performance on the continual availability of a
specific thing, and that availability comes to an end by reason of circumstances beyond the control of the
parties, the contract is prima facie regarded as dissolved.” Alvino v. Carracio, 400 Pa. 477, 482, 162
A.2d 358, 361 (1960).

For frustration of purpose to be available as a defense the party advancing the argument must not
have assumed the risk of the supervening event, must not have caused the event or have beenin a
position to have reasonably foreseen the event, and the event must nearly or completely destroy the
purpose that both parties to the bargain had in mind. See, Williston, supra. Additionally, it is generally
necessary that the frustration be substantially complete when the defense is raised.

In the instant case, Stone and Drill entered into the contract both believing in good faith that the
opening of a stone quarry on Southacre would be commercially feasible with blasting being a viable
mining option. The existence of the executive order has now made blasting illegal. Without blasting,
the operation of the stone quarry on Southacre is totally commercially impracticable, if not impossible.
The effect of the executive order isto completely change the facts upon which both parties were
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operating when the initial contract was made. It has been stated that “the doctrine of commercial
frustration is not necessarily limited to strict impossibility, but includes impracticability caused by
extreme or unreasonable difficulty or expense.” Whelan v. Griffith Consumers Co., 170 A.2d 229
(1961).

If Stone were required to alow Drill to engage in test drilling, it would suffer economic loss with
no purpose being served. The fact that prompted the formation of the contract at the outset--Stone's
reasonable belief that it could open a stone quarry and operate it in a commercially practicable fashion -
has been changed through no fault of Stone and without Stone being reasonably able to anticipate the
change. Stone should be successful in raising frustration of purpose as a defense. See, Lictenfels v.
Bridgeview Coal Company, 366 Pa. Super. 304, 531 A.2d 22 (1987).

3. The Pennsylvania Courts have jurisdiction to deter mine the validity of Meg's
marriage.

The Pennsylvania Divorce Code addresses the bases of jurisdiction that the courts of the
Commonwealth should apply in determining the validity of marriages involving residents of the
Commonwealth. Section 3104 of the Divorce Code provides, inter alia “the Court shall have original
jurisdiction in cases of divorce and for the annulment of void or voidable marriages....” 23 PaC.S.
§3104(a). To establish jurisdiction a party must establish that one of the parties to the divorce or
annulment action has been a bona fide resident of the Commonwealth of Pennsylvaniafor at least six
months immediately previous to the commencement of the action. See, 23 Pa. C.S. 83104(b). The
Divorce Code further provides:

the Court has authority to entertain an action under this part notwithstanding the fact that

the marriage of the parties. . . occurred outside of this Commonwealth . ... The Court
also has the power to annul void or voidable marriages celebrated outside this
Commonwedlth. . ..

23 Pa.C.S. 83104(c). Accordingly, under Pennsylvania statutory law, jurisdiction properly lies with the
Pennsylvania courts to determine the validity of a marriage involving two lifelong residents of
Pennsylvania.

Pennsylvania law is consistent with Sections 70 and 76 of the Restatement, Second, Conflict of
Laws. Section 70 provides “[a] state has power to exercise judicia jurisdiction to dissolve the marriage
of spouses both of whom are domiciled in the state.” In the comments to Section 70, the Restatement
provides “the Rule of this section is directed to the situation where both spouses are domiciled in the
state at the time when the divorce action is commenced. The Rule is applicable even though (1) the
marriage did not take place in the state where the divorce issought .... " The Restatement further
indicates “the status of marriage is of peculiar interest to the state in which the family life of the spouses
iscarried on. Because of this peculiar interest, a state may exercise judicial jurisdiction over the
marriage status of its domiciliaries and may put an end to it for causes determined by its local law.”
Section 76 further provides, “[a] state has power to exercise jurisdiction to nullify a marriage from its
beginning (@) under the circumstances which would give the state jurisdiction to dissolve the marriage
by divorce. ..” Generadly, therefore, jurisdiction in divorce or annulment traditionally exists in the
marital domicile, which in this case is Pennsylvania. See, Wardle, Blakesley & Parker, “Contemporary
Family Law,” §16:04 (1989). Accordingly, the Pennsylvania courts have jurisdiction to determine the
validity of Meg's marriage.
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4, Tim should file a complaint seeking to annul Meg' s marriage and should challenge
the marriage based upon Meg’'sincapacity and attendant inability to consent to a
valid marriage.

Tim should challenge the validity of the marriage of Meg and her boyfriend by an annulment
action. Under Section 3303 of the Divorce Code, “[i]n all cases where a supposed or alleged marriage
has been contracted which is void or voidable under thistitle or under applicable law, either party to the
supposed or alleged marriage may bring an action in annulment to have it declared void in accordance
withthe procedures . . .” set forth in the Divorce Code. Accordingly, Tim could file acomplaint in
annulment on behalf of Meg.

Pennsylvanialaw specifically provides that “the supposed or alleged marriage of a person shall
be deemed void in the following cases: ...(3) where either party to such marriage was incapable of
consenting by reason of insanity or serious mental disorder, or otherwise lacked capacity to consent or
did not intend to consent to the marriage.” 23 Pa. C.S. 83304(A)(3). Tim should assert, in the action
filed, that Meg lacked the ability to consent to the marriage due to her incapacity. If the Court
determines that Meg was incapacitated at time the marriage was performed and that her incapacity
affected her ability to legally consent to the marriage the Court should declare Meg's marriage void.
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Grading Guidelines

Question No. 1
1 Federal Income Taxation of Advance Salary Payments
$ Taxable income is taxed in the year in which it is received, unless under the method of

accounting used by the taxpayer, it is properly accounted for in a different year.

Cash basis taxpayers report income in the year received, even if it is not the year in which
itis earned.

Payments received by a cash basis taxpayer in one year conditioned upon being earned in
alater year are reportable in the year received under the claim of right doctrine.

5 points

Comments. Applicants are expected to recognize that income received in one year by a cash basis
taxpayer is reportable in that year even if earred in alater year and conditioned upon services to be
rendered in alater year. Applicants should explain that an advance payment paid in one year, which is
refundable to the payor if services are not performed in alater year is taxable in the year received, even
to a cash basis taxpayer, under the claim of right doctrine.

2. Subscribing Witness Requirement for a Will
Subscribing witnesses are not necessary for a valid Pennsylvania will.
Subscribing witnesses in Pennsylvania can authenticate a will for probate.

A will in Pennsylvania can also be authenticated for probate by an acknowledgement of
the subscribing witnesses and testator before a notary when the will is executed.

A will, without subscribing witnesses or any such self-proving acknowledgment, is valid,
but can only be probated if the testator’ s signature can be authenticated by two
handwriting witnesses,

5 points

Comments. Applicants are expected to recognize that a valid will in Pennsylvania does not require
subscribing witnesses or any self-proving acknowledgement. Applicants are also expected to recognize
that, nevertheless, a valid will in Pennsylvania cannot be probated unless there is a self-proving
acknowledgement, subscribing witness, or witnesses familiar with the Testator’ s signature can
authenticate the will upon oath and affirmation.

3. Use of Extrinsic Evidence to Resolve Ambiguity in a Will

Wills generally must be interpreted by a reading within the four corners of awill and
without reference to extrinsic evidence.
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Exceptions to the foregoing would admit extrinsic evidence available that might resolve
otherwise ambiguous meanings and intentions of the testator as expressed within the will.

5 points

Comments. Applicants are expected to recognize that, generaly, extrinsic evidence is not alowed into
evidence for purposes of interpreting an otherwise clearly-stated will. Applicants are further expected to
recognize that when an obvious ambiguity or alatent ambiguity in awill exists, extrinsic evidence may
be admissible to clarify the testator’ s intent and resolve the ambiguity.

4. Prohibition Against Representation of Adver se Clients by Siblings

Sibling lawyers cannot represent adverse clients without consent from the respective
clients after consultation, which discloses the sibling relationship.

This rule applies even when the sibling lawyers are in separate and independent firms.
5 points

Comments: Applicants are expected to recognize the conflict of Abel and Larry as brothers when they
represent separate and adverse clients, unless the clients consent to their respective lawyers after
consultation and disclosure regarding the potential conflict. Furthermore, applicants are expected to
know that this rule applies even when the sibling lawyers are with separate and independent firms, and
no other conflicts exist.

Question No. 2
1 Statute of Frauds— Confirming Memo

Usually to enforce a contract for the sale of goods for $500.00 or more, there must be a
writing sufficient to indicate the contract has been made between the parties and the
writing needs to be signed by the party against whom enforcement is sought.

Lumber is considered “goods’ under Article 2 of the UCC since it is moveable and not
money.

Both Paulafor Luco and Bob are merchants as defined in Article 2 of the UCC, and the
transaction is between merchants since it is a transaction with respect to which both
parties are chargeable with the knowledge or skill of merchants.

An ora contract between merchants can be enforced if within a reasonable time awriting
in confirmation of the contract, which is sufficient against the sender, is received by the
party against whom the enforcement is sought and no written objections to the contents of
the confirmation is made within ten (10) days.

5 points
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Comments: Applicants should recognize that Article 2 applies and that the Statute of Fraudsis
applicable and has been satisfied because as between merchants an oral agreement confirmed by a
memorandum to which there is no objection by the party against whom the agreement is to be enforced
within ten (10) days results in an enforceable contract.

2.

Priority of PM S|

Carl filed a financing statement covering all of Bob’s inventory, including lumber prior to
Luco.

Luco had a purchase money security interest in the September lumber shipment under
Article 9 of the UCC.

Luco can claim priority over Carl only because it followed al of the rules for a purchase
money security interest pursuant to UCC section 9-312(3) [13 Pa.C.S.A. 9312(¢)]:

Luco’'s PM S| was perfected at the time Bob received the September shipment;

Luco notified Carl of Luco’s credit arrangements with Bob prior to the September
shipment, which was within five (5) years of Bob receiving the shipment.

The Bankruptcy Trustee has the status of aliencreditor as of the date of the bankruptcy
filing and is lower in priority to both Carl and Luco whose perfection dates are prior
thereto.

6 points

Comments. Applicants are expected to understand the distinction between a purchase money security
interes and a security interest in all inventory and discuss the requirements for a purchase money
security interest to gain priority over a previously filed security interest. The applicant also needs to
discuss the status of the Bankruptcy Trustee with respect to Luco and Carl’s claims.

3.

Shareholder Approval for Sale of Assets

Under the BCL, shareholder approval is required when a corporation sells substantially
all its assets not in the ordinary course of business and not pursuant to a plan of
liquidation. (BCL Sec. 1932).

Luco’ s business assets are not being sold, since Luco retains its lumber business and the
timber on lands being sold had already been harvested.

No shareholders approval of the sale should be required because the sale was in the
ordinary course of business since new timberlands were intended to be purchased.

Aslega counsel for Luco, prudent legal advice would be to recommend a shareholder
vote.

5 points

33



Comments. Applicants are expected to recognize the issue of whether this transaction is the sale of a
substantial portion of Luco’s assets, and whether it isin the ordinary course of business and discuss
whether shareholder approval is necessary. Applicants should discuss whether Luco’s business assets
are being sold, and whether the sale isin the ordinary course of business in reaching a conclusion asto
whether approval of the saleis required by the shareholders.

4. Rule 10(b)(5)
Rule 10b-5 of the Securities and Exchange Commission Rules is applicable.

The entire Luco Board knows the book value of Luco’s assets will be increased from
$10,000,000 to $32,000,000, increasing the value of Ed’s shares more than three times.

Luco’'s board possesses material information that has not yet been made available to its
shareholders, including Ed.

To make atrade on this material information obtained in one’s official capacity in the
corporation, is in violation of Rule 10b-5. Ed should be notified of the information prior
to the sale of his shares.

4 points

Comments. Applicants are expected to identify the issue of material insider information and apply the
facts to the law in concluding that the corporation violated Rule 10b-5 when it agreed to accept Ed’s

offer to purchase his shares.
Question No. 3
1 I ntentional I nterference with Prospective Contractual Relationship

To sustain a cause of action for intentional interference with prospective contractual
relations, plaintiff must establish the existence of a prospective contractual relationship;
the purpose or intent to harm the plaintiff by preventing the relationship from occurring;
the absence of privilege or justification on the part of defendant and actual harm resulting

from defendant’ s conduct.
4 points
Comments. Applicants are expected to identify the tort of intentional interference with prospective
contractual relations, discuss its elements, and apply the pertinent facts to the elementsin reaching a
well-reasoned conclusion.
Conversion
Deprivation of another’ s right of property in, or use or possession of a chattel or other

interference therewith without the owner’ s consent.
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Money is the subject of a cause of action in conversion.
3 points

Comments. Applicants are expected to identify the tort of conversion, discuss the elements and apply
the applicable facts to the elements in reaching a well-reasoned conclusion.

2. Burglary
Entering building or occupied structure or separately secured or occupied portion thereof
with intent to commit a crime therein unless the premises are at the time open to the
public or the actor is licensed or privileged to enter.

4 points

Comments. Applicants are expected to identify the crime of burglary, discuss its e ements and apply the
applicable facts to the elements in reaching a well- reasoned conclusion.

Criminal Trespass

Person breaks into any building or occupied structure, or separately secured or occupied
portion thereof, knowing that he is not licensed or privileged to do so.

Includes gaining entry by force, breaking, intimidation, unauthorized opening of locks.
3 points

Comments. Applicants are expected to identify the crime of criminal trespass, discuss its elements and
apply the applicable facts to the law in reaching a well-reasoned conclusion.

Theft by Unlawful Taking

Unlawful taking or exercising unlawful control over moveable property of another with
intent to deprive the other thereof.

3 points

Comments. Applicants are expected to identify the crime of theft by unlawful taking, discuss its
elements and apply the applicable facts to the elements in reaching a well-reasoned conclusion.

3. Spousal Communication Privilege
In acriminal proceeding, neither spouse is permitted to testify to confidentia
communications made by one to the other during the marital relationship unless the

privilege is waived at trial.

Privilege remains in effect after divorce.
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3 points

Comments. Applicants are expected to identify the spousal communication privilege, discuss its
elements and apply the applicable facts to the elements in reaching a well-reasoned conclusion.

Question No. 4

la  Search and Seizure— Drug Testing Policy
Recognition of the applicability of the Fourth Amendment search and seizure limitations.
Recognition of “special need” requirements.

Analysis of whether C City’s genera interest in maintaining public confidence is
sufficient to establish a specia need.

Reasoning to a conclusion.
5 points
Comments. Applicants are expected to recognize that the random drug test constitutes a search and that
the Fourth Amendment is applicable. Applicants should discuss the standards required to justify a
random drug search and apply the facts to the standards in reaching a well-reasoned conclusion.
1.b. DueProcess Clause of the Fourteenth Amendment — Liberty Interest

Recognition of applicability of the Due Process Clause of the Fourteenth Amendment.

Recognition of elements of aliberty interest claim (publication requirement and falsity
requirement).

Reasoning to a conclusion.
5 points
Comments: Applicants are expected to recognize that a liberty interest isimplicated and that the Due
Process Clause of the Fourteenth Amendment is applicable. Applicants should discuss the el ements of a
liberty interest claim and apply these elements to the facts in reaching a well-reasoned conclusion.
2. Preliminary Injunction
Requirement of irreparable injury on the part of the movant.

Analysis whether loss of earnings constitutes irreparable injury.

Likelihood of success on the merits, including a reference to the conclusions reached in
parts 1.aand 1.b.
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Balancing the harm to the parties and considering the harm to the public.

Reasoning to a conclusion as to whether the Court would grant the Mation for
Preliminary Injunction

5 points

Comments. Applicants are expected to identify the elements that a court would consider in determining
whether a preliminary injunction should be issued and apply the facts to these elements in reaching a

well-reasoned conclusion.
3. Hear say — Business Recor d Exception

Identification of hearsay as a likely objection to admissibility of the laboratory test report.

Recognition of the “business records’ exception to the hearsay rule, which would
otherwise preclude admissibility.

Analysis of whether the laboratory test results as identified by Karen would satisfy the
requirements of FRE 803(6).

Reasoning to a conclusion as to admissibility of the document.

5 points
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Comments. Applicants are expected to identify and discuss the hearsay objection, recognize and discuss
the business record exception and apply the facts to the principles required for the exception in reaching
awell-reasoned conclusion.

Question No. 5

1 Breach of Contract by Anticipatory Repudiation

Anticipatory repudiation is a positive statement of the obligor to the obligee, which is
reasonably interpreted by the obligee to mean that the obligor will not or cannot perform.

Bill’s communication to Ann on October 30, 2001, was an anticipatory repudiation of the
contract.

Retraction of repudiation is ineffective if obligee materially changes position in reliance
on the repudiation.

Anticipatory repudiation discharges injured party’s duties under the contract; Ann’'s
duties were discharged.

Bill will not prevail in a breach of contract action.

5 points

Comments: Applicants are expected to recognize and define anticipatory repudiation of a contract,
recognize that retraction of arepudiation is not effective if obligee has materialy changed position and
apply these principles to the facts in reaching a well- reasoned conclusion.

2. Damages

a

L ost earnings

Ann is entitled to recover damages that will place her in the same position she would
have been in had the contract been performed.

Damages must be proven with reasonable certainty; the calculation of Ann’s lost earnings
may be difficult to prove with reasonable certainty.

Ann may be under an obligation to mitigate damages.

Ann may recover lost earnings.

Airplane fare and hotel accommodation expenses
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To be recovered, consequential damages must be caused by the breach and reasonably
foreseeable or within the contemplation of the parties at the time of contract.

Airplane and hotel expenses will not be recovered as consequential damages.

C. Emotional distress
Damages for emotional distress are not generally recovered in a breach of contract action.
Ann will not recover damages for emotional distress.

d. Out of pocket expenses

Reliance damages are awarded as reimbursement for reasonable and proper expenses
incurred on the faith of the contract.

Reliance damages are awarded if expectation damages cannot be proven with reasonable
certainty.

If Ann recovers lost earnings, her out of pocket reliance expenditures will not be
recovered.

9 points

Comments. Applicants are expected to recognize and discuss the appropriate remedies for Bill’s breach
of the cortract.

3. Rule against perpetuities
Right of first refusal is a future interest, which is not presently vested.
Rule against perpetuities applies to the right of first refusal.

Under common law rule against perpetuities, no interest is good unless it must vest, if at
all, not later than 21 years after some life in being at the creation of the interest.

Pennsylvania has adopted a “wait and see” approach to the rule against perpetuities.

Under the common law and the “wait and see” approach, right of first refusal in the deed
violates the rule against perpetuities.

Sam’s argument based on the rule against perpetuities will be successful.
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6 points

Comments; Applicants are expected to recognize and define the rule against perpetuities, including the
wait and see approach adopted by Pennsylvania and to apply these principles to the facts in reaching a
well-reasoned conclusion. Applicants will receive partia credit for an analysis of the clause as a
possible restraint on alienation.

Question No. 6

1. Adver se Possession

To claim title by adverse possession, one must prove that he or she had actual,
continuous, exclusive, visible, notorious, distinct and hostile possession of the land for 21
years.

Possession of successive occupants may be tacked to establish the existence of ownership
throughout the statutory period, provided there is privity between the successive
occupants.

Privity requires a succession of relationship to the same thing created by deed or other
acts or by operation of law.

Failure to describe the property for which adverse possession is sought in deed prevents
tacking unless there is some instrument of conveyance to the person claiming title by
adverse possession that describes the property for which adverse possession is sought.

8 points

Comments. Applicants are expected to identify and discuss the elements of adverse possession and
recognize that the possession must continue uninterrupted for at least 21 years. Applicants should also
recognize that the facts present a tacking issue and should note that privity is necessary for tacking to be
found. Finally, applicants should discuss the lack of inclusion of Southacre in the deed upon the tacking
and privity issues.

2. Frustration of Purpose

Doctrine of commercial frustration excuses performance when intervening event makes
performance of contract impracticable.

Intervening event or change in circumstances must strike at the root or purpose of the

agreement, and could not have been reasonably contemplated by the parties when they
entered into the agreement.
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Party asserting defense must not have caused the event or have been in a position to have
reasonably foreseen the event.

5 points

Comments. Applicants should recognize this as a contract issue involving the defense of frustration of
purpose and explain the frustration defense, noting that Stone did not create the problem and that the
executive order was unforeseen. Applicants should apply the facts to the law in reaching a well-
reasoned conclusion as to the validity of the defense.

3. Jurisdiction of Court to Address Validity of Marriage

Pennsylvania courts have jurisdiction for the annulment of void or voidable marriages
performed outside of Pennsylvania, provided that one of the parties to the annulment
action has been aresident of Pennsylvaniafor six months prior to the filing of the
annulment action.

4 points

Comments: Applicants should recognize thisis afamily law issue involving the potential jurisdiction of
the Pennsylvania courts to deal with the validity of the marriage. Applicants should state the rule that
Pennsylvania law confers jurisdiction where the parties have been residents of Pennsylvaniafor at least
six months, and should recognize that jurisdiction is proper even though the marriage occurred outside
of Pennsylvania.

4, Annulment
Annulment action is available to have a marriage declared void where either party to the
marriage was incapable of consenting by reason of insanity or serious mental disorder or
otherwise lacked capacity to consent.
3 points
Comments. Applicants should recognize that an annulment action should be filed, discuss the legal

basis for filing the action (the effect of Meg' s incapacity upon her ability to assent to a marriage), and
apply the facts to the law in reaching a well-reasoned conclusion.
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PERFORMANCE TEST

The Multistate Performance Test (MPT) is the property of the National Conference of Bar
Examiners (NCBE) and, as such, is protected by copyright laws and cannot be published in its entirety
on thiswebsite. The Board is permitted to publish a synopsis of the MPT question that has been
prepared by the NCBE. The test consists of a File, which provides instructions for the task to be
completed and factual information about the case and a Library which contains the legal authorities
needed to complete the task. The matter takes place in the fictitious state of Franklin. For more
information, refer to the NCBE website at www.ncbex.org.

IN RE MADERT

. SYNOPSIS PREPARED BY NCBE

Allie and Bruce Madert have met with the supervising partner at applicants law firm regarding a
noise dispute with their next door neighbors, the Doyles. The Doyles are aspiring rock musicians who
conduct loud jam sessions with other aspiring musicians at al hours of the day and night in their house
and in a shed behind their house. The music is so loud that when the Doyles and their friends are
practicing, the Maderts and their children have trouble sleeping. Their children are also distracted while
trying to do homework. The Maderts have repeatedly complained to the Doyles about the noise, but the
Doyles have done nothing to make their practice sessions less disruptive. The Maderts recently wrote a
letter to the Doyles asking them to stop making so much noise or face legal action. While they wish to
resolve the noise problem short of litigation, the Maderts are prepared to seek injunctive relief aswell as
damages if that is what it takes to abate the nuisance. The supervising partner has asked applicants to
write aletter to Doyless attorney to persuade him that the noise from the Doyle:s band constitutes a
nuisance and that if the Maderts were to sue, a court would be likely to grant an injunction and impose
damages. The partner also wants applicants to include in the letter suggestions of what steps the Doyles
could take to abate the noise. The File contains the instructing memo, transcript of the supervising
partner=s interview with the Maderts, the Madert:s letter to the Doyles, and a University of Franklin
report on noise pollution and control. The Library contains three cases.

. PENNSYLVANIA GRADING GUIDELINES

A. FORMAT

Sarah Lindsay, attorney for the Maderts, has asked the applicant to draft a letter for her signature
to George Austin, Esquire, the attorney for the Doyles. Lindsay specifically requests that the tone of the
letter be persuasive, using key facts, caselaw and legal argument to convince Austin that his clients have
created a nuisance and that they would not likely prevail if the Maderts took the matter to court.

Lindsay points out to the applicants that it is very important to persuade Austin that his clients lega
position is weak and to convince him that if the Maderts go to court because of the noise, the Maderts
are likely to receive injunctive relief and the Doyles may be liable for damages. If heis convinced of
this, Lindsay notes, Austin is more likely to recommend out-of-court solutions to his clients for bringing
the music to acceptable levels and this is very important because the Maderts would prefer to settle the
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matter out of court. Lindsay also provides some particular information and insight about Austin,
informing the applicants that the quality of the legal argument is very important to Austin, who is a very
good lawyer and impressed by strong legal analysis. Specifically, the applicants are instructed to
include in the letter: (1) an explanation of the conflict between the Maderts and Doyles; (2) key facts; (3)
citation and analysis of persuasive legal authority; (4) the likely result in court, including injunctive
relief and damages; (5) the particular relief the court would likely order; and (6) specific solutions for
noise abatement that the Doyles might use in this matter.

2 points

Comments. Applicants are expected to follow the directions and draft a convincing, well organized letter
setting out the case for a nuisance clearly and persuasively, with strong legal citation and argument.

B. KEY FACTS

The Maderts and Doyles live next door to each other in homes separated by a side yard of
only 12 feet in the Windsor section of Oakton, aresidential community.

The Maderts have lived in the neighborhood for 16 years, while the Doyles moved in
about a year ago.

Many artistic types reside in the Windsor community and the community has facilities for
artistic performances.

Adrian and Evelyn Doyle, hope to have a successful rock band and practice loudly and
frequently at all hours of the day and night, sometimes with friends and sometimes by
themselves.

The noise created by the Doyles disturbs the Maderts and interrupts the sleep of Mr. and
Mrs, Madert and their school age children, whose homework and activities are also
disrupted by the loud music.

The Maderts face higher air conditioning bills because they are unable to open their
windows during the warmer weather because of the volume of the music.

The Madert=s verbally complained to the Doyles on several occasions about the loud
noise from their music, but the problem has not been eliminated.

The Maderts wrote a letter to the Doyles complaining about the volume of the music,
specifically describing how it disrupted their lives, threatening legal action if it did not
stop and urging that the families work together to come up with a solution.

The Maderts are not eager to go to court and would prefer to settle this amicably

The Maderts want to stop the noise from reaching their home

5 points
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Comments. Applicants are expected to state the key facts to explain the nature of the dispute.
C. CASELAW AND LEGAL ANALYSIS
Meadowbrook stands for:
Noise alone can constitute a nuisance.

Character of the neighborhood and whether noise is inherent to the character is
important to the determination of whether noise is a nuisance.

Activity can be nuisance even if legal.

Activity constitutes nuisance if it interferes with reasonable and comfortable
enjoyment by another of his property.

Here, the volume and timing of the noise is inconsistent with the nature of this
residential neighborhood where the 2 houses are only 12 feet apart, and therefore
the noise is unreasonable and constitutes a nuisance.

Here, even though a permit was obtained for the conversion of the shed into a
music studio and the use was lawful, the volume and timing of the noise alone
constitutes a nuisance.

Gorman stands for:

Habitual, loud noise can be private nuisance if causes physical discomfort and
annoyance to those of ordinary sensibilities, tastes and habits and seriously
interferes with the ordinary comfort and enjoyment of their homes

Here the volume of noise created by the Doyles would constitute a private
nuisance because it interferes with the use and enjoyment of the Madert:s property
by disturbing their deep, which makes them tired, and precludes their
participation in certain athletic, social and musical activities, and by preventing
the children from concentrating on their homework.

Here, the volume of noise makes it impossible for the Maderts to enjoy their
home by opening the windows in warmer weather and also increases their air
conditioning bill

Here, the level of noiseis so intense that it seems as if the band is practicing in the
Madert:s living room.

Arundd stands for:

Restatement rule which states that conduct need not be malicious or the product
of ill will but rather the conduct is intentional if it continues after notice of harm is
given.
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7 points

Here, injunctive relief islikely to be awarded and may prevent the Doyles from
playing music during certain hours or even permanently unless and until the
practicing of the musical instruments does not disturb the Maderts.

Here, the noise continued after written notice of the problem and would likely be
viewed as intentional and therefore willful and malicious, therefore becoming the
basis for an award of punitive damages.

Comments. Applicants are expected to cite and explain relevant caselaw, which is provided in the
Library, and apply the specific facts of this case to the law in making a persuasive argument that the
Doyles have created a nuisance for which they will be held liable.

D. RELIEF

4 points

Injunctive relief would likely be broad and might enjoin the Doyles from playing any
music that disturbs the Maderts(Arundel)

Doyles likely to have burden of coming up with a solution
Injunction likely even if activity not prohibited by statute and not unlawful

Doyles would likely be liable for compensatory damages suffered because of the noise
and punitive damages

Measure of compensatory damages would be the diminution of value of the use of
property as a home... and for the inconvenience and physical discomfort caused by a
nuisance (Gorman)

The Maderts could establish that they have suffered a diminution in the value of their
home because of the loud, persistent music which among other things makes it
impossible not only to sleep but impossible to open windows in warm weather and use
the large yard.

The Maderts could establish that they have sustained inconvenience and physical
discomfort caused by the noise late into the night and in the early morning hours because
it feels at times like the band is in their living room, they cart open their windowsin
warm weather, their sleeping, homework, and activities have been disrupted, and the air
conditioning bill is higher therefore entitling the Maderts to compensatory damages for
this actual inconvenience and discomfort.

Willful and malicious continuation of loud noise after notice from Maderts may entitle
Maderts to punitive damages. (Gor man)
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Comments. Applicants should explain what the Maderts should expect as relief if they pursue the matter
in court and describe the nature of injunctive relief and damages that would likely be awarded under
these facts.

E SUGGESTIONS
Limit hours of practice
Use buffers
Use noise measuring devices to help monitor and control decibels
Use the community facilities for practicing and performing
Sound insulate the shed
Install insulation materials and acoustical glass in shed

2 points

Comments. Applicants should make suggestions for noise abatement based on information in File and
Library.
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